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Torts Outline
Part I: The Intentional Torts
· social motivation:
· intentional torts emerge as part of criminal law

· criminal law is the most fundamental law, arises out of Hobbesian world: a primitive system of revenge and rehabilitation

· ( theoretically, intentional torts thus can be viewed as an attempt to:

· 1) keep the peace (protect the security interest)

· 2) eliminate the “private sector” criminal system of retaliation

· i.e., to stop self-help
· summary chart:

Intentional Torts:




Defenses to Intentional Torts:

Battery






Consent

Assault






Self Defense and Defense of Others
False Imprisonment




Defense/ Recapture of Property

Trespass





Necessity 

IIED






NOT Insanity







NOT contributory negligence
Physical and Dignitary Harms
Battery
· Elements of battery:
· 1) A acts, 

· 2) intending to cause 3a) harmful or 3b) offensive contact

· 4) such contact is effected

· basic, early tort law analogue to criminal battery
· interests analysis:

· favors victim’s security interest over unreasonable liberty of attacker

· eg: Newland v. Azan – sexual assault in dentist chair battery and not negligence.  Malpractice claim must be related to the patient-doctor relationship.
· Test for intent:  two options:
· 1) purpose: actor seeks the result.  It is a conscious object.

· 2) knowledge: act done with knowledge that result was a “substantial certainty” to follow

· knowledge in effect creates irrefutable presumption of purpose

· subjective standard of knowledge

· statistical knowledge generally not allowed

·  eg, knowledge that 1 in 100 bottles will explode ( substantial certainty someone will be hurt doesn’t make it an intentional tort

· Proving Intent

· evidence used: confession, circumstantial, inferred from the nature of the act

· motive – eg, “I thought it was good to hit him” – not relevant.  

· cf. criminal law, where liability limited to extent of culpability

· in other words, intent is tied solely to causing the contact, not the purpose of causing the offense or the harm

· cf. criminal law. really a form of strict liability.
· offensive v. harmful contact
· offensive – protects the personal dignity of the victim – eg, spitting on someone
· historically, just as important to preventing violence, as affronts often led to reprisal

· objective standard of offensiveness – unawareness of cultural norms no excuse

· if dealing with particularly sensitive person, liable if know their sensitivities and act anyway

· harmful – protects physical security

· Rmks:

· battery’s “contact” need not be flesh on flesh – eg, bombs

· insanity NOT a defense wrt intent (eg, still liable even thought were striking a Martian, so long as you intended to strike)

· age of child not a defense wrt intent (cf. negligence, where children below certain age cannot be said to act “unreasonably”)

Assault

· Elements
· 1) A acts,

· 2) intending to cause in P the apprehension of imminent a) harmful or b) offensive contact

· 3) A causes P to reasonably apprehend such.

· thus, assault does not require any contact.  
· Assault v. Battery

· both – typical fight

· just battery – sucker punch (he didn’t expect it, therefore no assault)

· just assault – point a gun at someone (but don’t fire)

· historical justification

· in line with goal of curbing violence, as threats lead to retaliations
· Conditional Threats are not actionable (hence the imminence)
· eg, “I’ll get you tomorrow” not assault

· explanation – encourages people to rely on the state for protection
· old formulation: “mere words” cannot constitute an assault

· but this confusing – real rule is that words that unreasonably create fear are not an assault, but words in appropriate context – eg, person menacing – are enough.

· real test is reasonableness.

· Rmk: actual fear not required.
· if P apprehends the threat of contact, it is enough, even if he’s not actually sacred (say, because he has a gun)

False Imprisonment

· Elements:
· 1) A acts,

· 2) intending to confine P

· 3) A causes P to be confined

· 4) P is aware of the confinement

· Obvious defenses:

· consent 

· authority of law

· Definition of confinement 

· test is not whether person thought he was confined, but rather if was or reasonably believed he was (objective)

· if exit available, must be one that reasonable person could use 

· eg, can’t leave open 2nd floor window, even if P an expert repeller

· threats can constitute a confinement, if P reasonably believes them (eg, this door is booby-trapped)

· but, if P can exit with only minimal inconvenience, there is no confinement

· awareness requirement

· eg, if locked in room while asleep, then unlocked before you wake up, not confinement

· malicious prosecution/ abuse of process
· allows claim by someone subjected to unfounded criminal prosecution

· eg of malicious process – institute a criminal investigation against another out of spite

· eg of abuse of process – exploit criminal process to extort

· most cases today are 1) slave labor, 2) shoplifting detentions.
Unintended consequences and Transferred Intent

· Eggshell Skull Rule – if meant to cause some harm, extent of liability not limited to the harm meant to be caused.  That is, actor intended some harm is responsible for all direct consequences, even if unforeseeable.

· e.g., Vosburg case – kid kicks fellow student, lames him.  full liability.

· Transferred Intent – several doctrines

· 1) same victim, different tort

· eg, intended to create apprehension (assault), but causes harm (battery).  Both assault and battery.

· 2) across victims

· eg, meant to hit one person, but hit a stranger instead.   

· 3) across torts and victims

· eg, meant to assault A, but end up battering B.

· 4) from things to persons

· eg, meant to shot chattel (eg, a dog) but hit person.  Could get battery claim.

· Example: In re White – A shoots at B, misses and hits C.  Still a battery absent intent to harm C via transferred intent

· Prof’s view: transferred intent cases are better handled under negligence

· transferred intent made sense when there were only the intentional torts, and remains as a vestige

Defenses
· black-letter rule: for dignitary torts, comparative negligence has no place
· eg, A induces B to drink poison - fact that A should have detected the poison irrelevant
Consent
· intentional torts protect a security interest and, more deeply,  an autonomy interest
· present of fully informed consent negates the autonomy concern

· security is only important insofar as it allows autonomy to flourish

· from a an economic perspective, consent indicates the presence of a mutually beneficial exchange

· Remarks

· consent can be expressed or implied
· consent must be voluntary and fully informed – no fraud, duress, mistake

· objective indications of consent are the key – eg, if person actually and reasonably believes you consented to battery even if you didn’t subjectively, no battery claim
· consent to illegal activities can often be invalid for reasons of public policy – eg, B can sue A if hurt during an illegal boxing match, as the law exists to protect B, so B’s consent invalid.

· children are incapable of consenting as a matter of law

· substitute consent  - parents can give consent for them

· overall, functions a lot like assent to a contract

· Scope of consent often a jury issue

· eg, Koffman - football coach case.  Implied consent to some contact during practice, question is whether that consent extending to the touching at issue.

Self-Defense and Defense of Others
· awkward place in tort law in that a purpose of tort law in prohibiting reliance on private violence, yet must recognize some degree of self defense to be legitimate.
· note that, because money damages inadequate for serious injury/ death, people will act in self-defense if threatened regardless of legality

· Elements: Can use Self-Defense if

· 1) have a reasonable belief in 2) imminent harm, and force used is 3) proportional

· Remarks:

· mistake - doesn’t matter if your belief is mistaken, so long as it’s reasonable

· eg, thought was threatening you but wasn’t – OK if reasonable mistake

· third parties – applies even if you hurt a bystander, so long as acting reasonably. 

· eg, B shoots at an attacker, misses and hits bystander.  B not liable, but note the bystander would have a negligence claim against the attacker

· imminence – makes sense as a requirement, since goal is to limit self-help

· proportionality – another limit on the degree of self-help – no more than necessary

· requirement to retreat – varies by jurisdiction

· reflects balancing between liberty (to remain where you are) vs. safety/ deterring self-help

· protecting third parties – more or less the same rule – if X reasonably believes force necessary to protect Y from imminent harm, then justified.
· interest analysis: self defense respects reasonable security interest over unreasonable liberty interest of attacker

Defense of Property and Recapture of Chattels
· Katko – trespassers maimed by spring gun capable of causing death or serious injury.  Owners of property held liable
· Katko Rule: deadly force never justified in defending property, only persons.  Mechanical device judged on same standard as if person was there.
· reflects valuation of persons over property.  Security interest over economic liberty interest

· like self-defense, force must be proportional

· same principles guide here as in self defense – reasonableness, proportionality, imminence

· Rule for defense of property:

· premised on a 1) reasonable belief in its necessity, entitled to use 2) proportional force to 3) defend property.

· Rule for recapture of chattels:

· if 1) reasonably believe that property is being taken, can use 2) proportional force.  Must be 3) at the time property is being taken (“fresh pursuit” rule)
· Example of 3 requirement: bike stolen.  Can’t use force to get it back if see it three weeks later.

· rationale: discouraging self help

· Not that rules here more limited than in self-defense as money damages fully compensatory in property context.
Investigative Detention/ Shopkeeper’s Privilege
· all depends on reasonableness – store can detain so long as premised on reasonable belief of theft, for a reasonable time, etc.
· old common law rule: store owner liable for false imprisonment if mistaken.  Now excused if reasonable.

· change perhaps tied to increased shop-lifting

· interest analysis:

· customer’s dignitary/ liberty interest vs. shop-keeper’s economic liberty interest

Rmk: Outside of Consent (ties to autonomy), all the defenses can be understood through two themes:

· reasonableness 

· discouraging self-help (hence imminence and proportionality, eg)
Property Harms
Trespass
· Elements:
· 1) A acts 

· 2) intentionally

· 2) causing invasion to another’s property

· Rmks:

· reasonable care/ mistake is no defense
· eg, Burns Philip Food – built fence on another’s property based on reasonable mistake – both thought the line was different.  Still liable.

· cf. criminal trespass – actor has to intend to invade, i.e., know the invasion was unwanted

· as with battery, this is really a strict liability tort.  One is liable if meant to do the action, regardless of what they intended by the action

· preview of strict liability vs. negligence debate

· argument for negligence – no liability without fault

· argument for strict liability – neither party acted wrongfully, but one was harmed, so should be compensated.

· neither of these simplistic arguments can explain mixed system of strict liability and negligence ( prof’s theory

· difference between trespass, trespass to chattels, and conversion of chattels 

· trespass – real property vs. trespass to chattels - objects

· conversion – take chattel with intent of taking ownership

· requiring actual damage as a requisite for tort, punitive damages
· eg in trespass – guy takes a shortcut across yard.

· actual damage is small - $1.  But courts will give nominal compensatory damages and lager punitive damages.  Punitive damages award necessary to deter the behavior/ vindicate dignitary interest, or else guy could just take the shortcut everyday and pay the dollar.

· eg in trespass to chattels – take torts book, give back in an hour


· courts less willing to allow tort without any actual harm
· reason for inconsistency – self-help easier in the object context – don’t leave the book lying around.

· trespass and unintended consequences
· rule: liable for all direct consequences, foreseeable or no (eggshell skull), and any foreseeable indirect and consequential consequences

· eg, Kopka v. Bell Tel. – telephone company builds hole, though had permission and doesn’t tell owner due to reasonable mistake.  Owner trips in hole, hurts self.  Company liable as injury was foreseeable.
· consent defense to trespass – operates essentially similar to defense in other contexts – consent can be expressed or implied, action needs to be within the scope of the consent, consent must be given willingly and voluntarily – except strict liability as to mistake

· strict liability wrt mistake – if thought had consent but were in fact mistaken, it’s no excuse (in line with Burns Philip)
· strict liability used more in property contexts than with people

· in line with prof’s theory that negligence actually provides more protection

Private v. Public Necessity and Vincent 
· Vincent – ship docked with consent.  Storm develops, and ship remained docked without permission.  Ship saved, but dock damaged.
· elements of trespass made out, but defense of necessity raised

· holding: ship was entitled to remain, but ship owner has to pay damages

· Elements of necessity

· no choice – must commit tort to protect greater interest – yourself, others, more valuable property

· private necessity – “incomplete privilege” – can use the property, but have to pay damages for the harm

· eg, Vincent.  Ploof – ship moors during storm, and owner compels them to leave.  Owner not entitled to do this (due to the incomplete privilege), so liable when they were injured.

· public necessity – “complete privilege” – eg, fire department can bring down a building to stop the spread of a fire without paying damages.

· in non-emergency situations, government has to compensate – eg, takings clause.

· Note that the actor in Vincent by definition cannot be said to be acting unreasonably. What justifies the strict liability?

· cf. “driver on 5th” example – negligence governs.  person not liable if driving carefully
· attempt 1 - argument that both innocent ( person harmed should be compensated is no good, as that is not the rule for accidental harms

· attempt 2 - “benefit principle” – in necessity, person acting for their own benefit, putting dock owner at risk.  But this is true in driver example as well.
· attempt 3 – economic argument. 

· right incentives created – for ship to dock, and for dock owner to let them (i.e., not to protect his dock).  

· but still can’t distinguish driver case

· consequential v. instrumental necessity
· if have to switch the railroad track to save five persons by killing one ( OK, as killing one is merely a consequence of saving the five

· but harvesting organs of one to save five ( not justified, as killing the one is instrumental to save the five.

· this can distinguish Vincent from the driver case
· Vincent is harm is instrumental to saving the ship

· in driver case, harm is consequential

· thus, fairness rationale more convincing

· justifying difference between private and public cases
· economic – if rule reversed, fire department would be dis-incentivized from acting in the public interest
· fairness – hard to justify, as use is instrumental in both cases.

Intentional Infliction of Emotional Distress (IIED)
· relatively new tort, reflects gap in protection of interests of the intentional torts
· gap: assault principles hold conditional threat s not actionable to discourage self-help.  The abused can go to the police for physical protection, but receive no compensation for the dignitary violation. 
· historical development of IIED – why did it take so long to emerge?
· 1) emotional harms “less real” historically

· but they are compensated in pain and suffering, so not persuasive

· 2) emotional harms less relevant to keeping the peace

· similar with accidental harms – less relevant to keeping peace ( recognized later

· 3) chilling effect on primary conduct – recognizing tort might inhibit free speech, jokes, arguments, etc.

· Elements:


· D, through 1) extreme and outrageous conduct 

· 2) intentionally or recklessly
· 3) causes severe emotional distress to another.
· Rmks:

· requirements of outrageousness of action and severity of emotional harm mitigate the concern of the chilling effect

· i.e., speech / actions can’t be typical, harm must be more than annoyance
· definition of “outrageous” – “beyond all bounds of decency” R2T
· not mere indignities, insults, annoyances, etc.
· can be a question of law in clear cases, in close cases a jury issue
· definition of severity – no man would be expected to endure it.  P must show severity as part of prima facie case
· Examples:
· Dickens – assault case, but statutes of lim ran out, so only IIED gets to go ahead
· just about any assault and battery with have an IIED claim as well
· Littlefield – housing denied on basis of race, followed by harassment. sues for IIED and civil rights claims.  IIED claim valid.
· Third Party Harms and IIED – When outrageous conduct directed at one person, and a third party is harmed ( requirement that outrageous activity be “directed at” the P.
· Diocese of Nashville case – priest molests children, church gets rid of him.  Molests other children after being removed from the priesthood for 5 years.  Suit based on failure of diocese to report him to the authorities.
· can’t use battery, as church had no intent or substantial certainty.  
· can’t use vicarious liability, as out of the church’s employ.
· so Ps use the reckless prong of IIED.  Statute ambiguous.
· holding:  Keep recklessness prong wrt primary victim, but eliminate it wrt third party victims, through the requirement that the action be “directed at” the P (essentially requiring intent)
· rationale: allowing widespread liability here is bad not because it’s excessive to the D – he’s the wrongdoer – but because it hurts the primary victims by reducing the amount of recoverable funds ( limit scope of liability to ensure that primary victims get recovery
· exceptions to “directed at” rule for third party harms: 
· members of immediate family who were present at the time
· anyone who was present at the time, if their distress results in physical injury
· Example: Example X tortures Y in crowd.  If everyone could sue (all people there, their families who were foreseeably harmed), Y couldn’t recover for his physical harms, which are prioritized.
· rule as it is draws arbitrary line – most impacted third parties can recover, others can’t, to protect primary victims’ more compelling interests
Part II: Accidental Harms

A. Theory and History
General

· broad question of torts: how to apportion the losses from injury?

· grand theories of torts:

· rights-based (“fairness”) – tort law serves to prioritizing/ protecting rights – eg, security interest versus liberty interest.  Security interest more fundamental.  

· economic – (“efficiency”) tort law serves to minimize the costs of accidents through its liability rules.  Heavily relies on deterrence/ ex ante reasoning

· conventional/ historical – no single purpose.  Evolves over time, out of different political forces (industrialism, socialism).  Eg, negligence chosen during industrial rev. as it advantaged business.  Prevailing view.  

· functional purposes of torts

· deterrence – attempt should be sanctioned the same as completed harm, goal is to deter risky behavior

· compensation – award damages to make injured party whole, shift loss to party “in wrong.” 

· historical development:

· intentional torts first, then increased accidents during industrial Rev. ( choice between strict  liability and negligence

· relationship with criminal law:

· at first was merely a private action for damages associated with crimes

· later more broad: encompassing accidental harms, focusing on the victim rather than the perpetrator’s culpability

· interests at risk: security v. liberty

· torts fundamentally about striking the balance between liberty and security interests
· security interest = protection from bodily harm, injury

· liberty interest

· freedom of conduct – eg, drive car 

· economic freedom - eg, to not take precautions

· determining reasonableness.  Economic method: Hand formula: B < ∑ PL.  B = burden aka cost of precaution; P = probability of loss; L = cost of loss.
· essentially, one is unreasonable if they don’t take at least a cost-benefit level of care.  

· note that if negligence perfectly applied under this standard, negligence and strict liability will induce precisely the same standard of care.

· eg: $1 for a precaution protecting against a $2000 injury with 1/000 chance
· $1 < $2 ( negligence

Holmes and the Initial Conceptualization of Tort Law

· state of affairs pre-Holmes

· under writ system, no dichotomy between substantive and procedural law – just writs

· intentional torts well-recognized

· writ system abolished in mid-19th century

· handling of precedents – substantive parts still good, procedural are not

· accidental harms becoming a huge problem with rising industrial state – mines, railroads

· Holmes accomplished two goals in formulation of torts – synthesis/ rationalization of the law (remains of various actions under different writs), and addressing current problem of accidental harms

· Holmes organizational concept – negligence

· unites whole swath of non-contractual civil actions, and addresses problem of accidental harms by defining “reasonable” care – liability based on conduct.

· definition of reasonableness – based on community norms, evidence for legislature via statute

· tripartite classification: 1) intentional torts, 2) negligence (objective), 3) strict liability

· 1 and 3 treated as peripheral to 2’s general rule

· how does Holmes deal with pockets of strict liability?

· one view – never accepted strict liability.  Misreads history
· Common Law justifies strict liability on the evidentiary rationale – hard to prove unreasonableness in some cases
· unsatisfying aspects of Holmes’ formulation

· strict liability more common then stated.  Negligence based on objective standard, so often is in fact strict liability for actors who can’t conform to the norm (insane, or particularly careless, dumb)

· customs don’t supply the whole of reasonableness.  What might:

· cost-benefit (economic view)

· fairness
Prof’s Theory (I) – Motivation and Outline
· demonstration that security interest > liberty

· battery ( unreasonable liberty < security
· trespass ( (un+)reasonable liberty < property
· defense against trespass (Katko) ( property < security
· ( security > liberty
· the conclusion is also justified by the fact that liberty is useless without security.  I.e., security allows liberty to flourish
· this seems at first blush inconsistent with negligence, which seems to imply unreasonable liberty < security; reasonable liberty > security.
· motivation – account for this in a coherent framework
· grand thesis summary: security over liberty, period.  However, in some cases negligence can induce greater care and more fully protect the security interest.
· ideal compensatory world:
· duty-holder and right-holder agree ahead of time to value of the risk, duty-holder pays WTA (willing-to-accept the risk) value.
· strict liability gives the choice to the actor, induces cost-benefit care.

· but: damages are not fully compensatory, especially in case of premature death – nothing compensates for loss of life’s pleasures

· ( negligence can require a greater level of care to make up for damages’ inadequacy, raising them to the level the right-holder.

· strict liability is still retained in some cases when negligence breaks down, due to two rationales:

· evidentiary

· reciprocity

· evidence from Coasian analysis:
in driver-pedestrian interaction, ex ante, both people causally contribute to the accident.  No reason to think one party as the “victim” per se, pre-accident.

· perspective of pedestrian and driver equally valid. 

· economic reason to make driver pay – can conform his conduct ( better bears the risk

· note that the rule is negligence from driver’s perspective, but often strict liability from pedestrian perspective – if driver reasonable, pedestrian left to bear the cost whether he acted reasonable or not.

· fact that we conceive of one party as “injurer” and other as “injuree” shows how deeply ingrained the difference between security and liberty is

 Strict Liability v. Negligence
· three main instances of strict liability in torts:

· 1) trespass/ property torts

· 2) “ultrahazardous” activities

· 3) products liability

· potential rationales for strict liability (first cut):

· deterrence rationale – want to encourage greater care in some situations, either because P can’t prove his claim due to its evidentiary nature, or because activity is risky yet reasonable.

· but if deterrence the only goal, why not impose strict liability in all cases?

· fairness/ corrective justice – compensation just on basis on the harm.  Doesn’t matter whether injurer was reasonable or no.

· but then why not apply it the driver on 5th case?

· neither of these unsophisticated formulations can account for negligence being the dominant rule
· Early example of negligence - Harvey (1843) – kid throws rock, girl loses eye.  As this was an “inevitable accident” – unavoidable through due care – no recovery.  Early statement of negligence principles.

· Early example of strict liability - Rylands  - Mill owner hires contractors to build reservoir, reservoir breaks and mine floods.  Mine owner sues.  Can’t recover from bankrupt contractors, nor through respondeat superior (as contractors independent). Recovery allowed under strict liability.

· explicit reasoning: anyone who uses land in “non-natural” way, and keep something there which may “escape” does so at his own peril

· in England, this case distinguished away to nothing

· in US it becomes the basis for the “ultrahazardous” activities doctrine

· Worker’s Compensation – a strict liability, statutory insurance system

· history – worker’s injuries the main source of accidental harms.

· often, employees couldn’t recover under negligence regime, due to harsh contributory negligence bar, another employee as intervening cause, etc.

· Marxist view – pro-D rules clear favoring of capital over labor, allowing industrial progress

· with rise of statistics, injuries come to be viewed as a predictable risk of doing business, not accidental acts of fate.  combined with pro-D rules:

· ( worker’s comp schemes.  Allow limited recovery (no punitive, just compensatory) without trial or showing of fault.

· NY RR v. White – constitutional challenge to worker’s compensation statute fails.  Two theories:
· imposes strict liability ( takes property without fault, therefore violates due process

· but employer has made a choice, not out of his power to change conditions.

· limits freedom of contract (substantive due process argument)

· but negligence liability similarly imposes a duty outside contract

· Evidentiary Rationale of S.L.
· some cases, like those facing workers, negligence may exist yet be hard for P to prove ( mine design flawed.  Hard for P to show another mine design would have prevented the harm.  Particularly true in complicated cases of system design.

· eg of easy-to-prove case – show D was speeding ( negligence

· eg of hard to prove case - design of a mine, or a factory ( S.L.

· Therefore, to induce proper care, need strict liability, which induces cost-benefit level of care.  
· Evidentiary Rationale is the motivation behind S.L. in worker’s comp.
· Reciprocity/ Fairness Rationale of S.L.
· most risks are reciprocal – eg, driver-driver.  Ex ante, one gets both get the benefit of the risky activity and the risk.  When risk not reciprocal – abnormally dangerous, eg, dynamite – strict liability imposed as one party gets the benefit, while the other bears the risk

· In case where one party gets all the benefit from a risky activity, makes sense for them to be strictly liable as a matter of fairness

· Insurance Rationale of S.L. – can conceive of tort law as essentially a (inefficient) public system of insurance.  Then S.L. is favorable as it creates broader net of social insurance.

· this rationale has fallen out of favor given the rise of private insurance and fact that tort law has very high TCs as insurance goes

· Ultrahazardous/ Abnormally Dangerous Activities Doctrine – strict liability
· grew out of Rylands

· why impose strict liability?

· strongest case for reciprocity rationale
· R2T § 78 – six factors of “abnormally dangerous”: 
· a) existence of a high degree of risk, b) likelihood of great harm, c) inability to prevent risk by reasonable care, d) commonness of the activity, e) inappropriateness of the activity to the place where it is done, f) extent to which the value to the community outweighs the dangerousness

· simplified version: dangerousness, commonness, value to the community

· courts have had a lot of trouble interpreting the factors, and R3T has eliminated the last two of them
· c, e, and f  are of dubious value.
· courts have in general been reluctant to extend s.l. as negligence the dominant rule. 
· Prof - reciprocity rationale is easiest to get from R2T, but factors can be more easily understood under the evidentiary rationale:
· dangerousness (a-b) of activity important as want to deter, often evidence weak in cases like this (hard to prove negligence when evidence is blown up)

· d can be understood as reflecting the notion that s.l. is useless when it won’t effect behavior

· with common activity, like driving, change of standard won’t change behavior

· e – improper location.  Hard to prove negligence in improper location – a design issue.

· eg, locating golf course by highway increases the risk of hitting cars.  In theory, P could prove negligence in the choosing of the location of justice, but this would create a high evidentiary burden.

· f – social value.  Even if there’s other factors present, don’t want to over-deter socially valuable activity – eg, driving. 

· Despite this coherency, the R3T only cites the reciprocity rationale.

· Intervening Negligence in Abnormally dangerous context – strict liability still applies so long as the intervening negligence was foreseeable.

· if there is negligence, actor held strictly liable can still sue the negligent actor

· Example: Klein – suit based on injury from fireworks display.  

· strict liability upheld as a-d met.

· prof: right result, wrong reasoning.  Non-reciprocity is not present here as the crowd agreed to bear the risk by attending. They benefit from the activity in that they get to see the display.

· Better reason for S.L. is the evidentiary rationale: hard to prove negligence as evidence blown up.

Prof’s Theory (II) – Strict Liability v. Negligence
· as we’ve seen, the priority of the security interest leads to a negligence regime that induces a higher level of care than the cost-benefit one, which is necessary due to the inadequacy of damages

· When will S.L. be justified?

· evidentiary rationale – when evidentiary difficulties prevent recovery from classes of harms, the whole motivating force of negligence – inducing greater care – is lost, and S.L. will be more effective in what is the ultimate goal – security.
· reciprocity rationale

· in perfectly reciprocal situation, risks and benefits are internalized to the individual – intrapersonally. Acting rationally, the individual would want cost-benefit level of care.

· if one assumes both rules equally good at preventing risk, then in a reciprocal situation one will choose the “cheaper” rule – lower TCs.  

· S.L. puts more cases in the courts, so in reciprocal situations, one will want negligence – the cheaper rule.  In non-reciprocal situations, one will want whichever rule induces greater care – which may be S.L. in cases of substantial, nonreciprocal risks.
· as the inadequacy of damages is the premise of negligence, one will prefer S.L. when damages are perfectly compensatory – eg, property cases.

· in line with the underlying compensatory basis of tort liability

· Examples: Justification for S.L. in private necessity cases – eg, Vincent
· at the time of the safety decision, the emergency creates a right (to protect the ship and use the dock) – and an intrapersonal conflict of interests. Thus, he makes a decision to exercise the privilege and can be held responsible

· in cases of reasonable self defense, the emergency creates an interpersonal conflict – the security interest of both.  The actor has no privilege over the other’s body, and did not “use” it instrumentally ( loss lies where it fell

Outline of Prima Facie Negligence Case
· Elements: A is liable to P if:

· 1) duty – did A owe a duty to a class including P to take care to avoid injury suffered? 

· 2) breach – did A violate this duty?  Did he act unreasonably?

· leaves a lot to the jury – what is reasonable?

· 3) actual and proximate causation – did unreasonable behavior cause the injury?

· actual = cause in fact

· proximate = directness versus indirectness, foreseeability

· 4) P suffered an injury of the right type

· The injury element:
· types of compensable harms:

· 1) physical harms – bodily harm, destruction of property

· more clearly related to security interest ( always covered

· 2) emotional harms – pain and suffering, emotional distress

· in between security and liberty ( sometimes covered

· 3) intangible economic interests – eg, money in investments
· purely liberty interests ( least often covered

B. Duty
General Duty of Reasonable Care

· Heaven v. Pender (1883) – articulates general standard for what “duty” means
· duty = general  obligation to take due care against harms reasonably foreseeable to a reasonable person in the D’s position.
· reasonable foreseeability is thus a necessary condition for duty – can’t take care against what you can’t foresee.  But not sufficient:
· there are exceptions to the general duty: 1) premises liability 2) pure economic/ emotional loss, 3) affirmative duties to rescue, 4) policy exceptions
· Way to think about the duty cases – if duty an issue, it is given that the D acted unreasonably, causing a foreseeable injury.  Why then limit recovery?

· must be some sort of policy reason ( duty a matter of law for the judge

· Possible policy concerns:

· 1) undermining a type of relationship

· eg, Winterbottom – concern with undermining contractual relationships

· 2) excessive liability
· concern is not for D, but for plaintiffs who are more directly physically injured.  Limit liability to protect their security interest.  Eg, pure economic harm.
· also may be a concern to protect an industry, as to lose it would clearly undermine safety – eg, Strauss.  

· 3) administrability – screen out difficult cases.  Eg, Henderson’s justification for Winterbottom.  But: why not use S.L. to solve the same problem?
· The Privity Rule’s Evolution and Demise
· Winterbottom – when contract involved, no liability outside the privity of the contract – not third parties outside the contractual relationship
· Prof’s reason to limit liability – undermining the contractual relationship.  Imposing liability could lead to “excessive liability.”  Concern is not to protect D, but to not raise the costs of contracts and interfere with contractual interactions

· Henderson’s reason – used as a mechanism for courts to weed out factually “unmanageable” cases

· Thomas v. Winchester – Created exception to Winterbottom’s doctrine for  “imminently dangerous” products – in particular, poison.  (which was mislabeled as medicine)

· no principled difference for the difference, as Cardozo recognizes in…

· MacPherson v. Buick – wheel on car broke, causing injury.  Customer sues manufacturer – Buick – though bought car from an intermediary.

· holding – privity no longer limits duty, only foreseeability.  It is the nature of the risk, not the nature of the product, that matters.  If the nature of thing is that is foreseeably creates a risk when negligently made, then “imminently dangerous” properly applies.

· fallout from MacPherson – once you allow recovery in these cases, evidentiary problems will lead to need for S.L. (see products liability) 
· Example of Reasonable Foreseeability determination

· Mussivand v. David – David has sex with P’s wife, transmits STD to P.  Does David owe a duty?  Holding: spouse was a reasonably foreseeable partner, therefore a duty exists.

· David’s only argument for limiting duty – state shouldn’t interfere with personal relationships (cites “anti-heart balm” statutes) and so should limit duty
· Battery hypos:

· if transmission was knowing, then the wife has a battery claim.  Consent would be ineffective as not informed

· if David, say for vindictive reasons, had sex with the wife desiring to infect P, then the P has a battery claim as well.
Qualified Duties:

1) Premises Liability

· three levels of duty for people on one’s property
· 1) trespasser ( duty to prevent injury from intentional or reckless conduct

· 2) licensee (eg, social guest – has permission but no business purpose) ( duty of warning of hidden harms and to avoid subjecting to danger

· 3) invitee (eg, customer in a store – permission and business purpose) ( unqualified duty of reasonable care

· Example: Salaman – boy drowns swimming at city’s reservoir, labeled “no trespassing” but not surrounded by a fence.  Holding: No liability.  Decedent a licensee, but there was no failure to warn considering that the danger was apparent.
· activities v. conditions - Note that Premises liability categories only apply to dangerous conditions of the property, not dangerous activities done by someone.

· Eg, carelessly hit a trespasser with your car – categories don’t apply.

· Rowland and Eliminating the Categories
· facts: social guest cuts hand badly on cracked bathroom faucet.
· holding: eliminates premises liability factors – “a man’s life or limb is not less worthy of protection…because he has come on the land without permission or with permission but without a business purpose”

· Effect: status still relevant in determining breach, so eliminating the categories essentially transfers the decision from judges to juries – a case-by-case determination
· Do the categories make sense in context of reasonable care = B < PL?  ( Yes.
· trespassers - no duty
· note that if trespassing is common – as in Salaman, where swimming was frequent – then the plaintiff considered a de facto licensee

· so if in this category, P must be low.  

· If P is higher, what can the landowner do?

· warn – but signs will be ignored

· fences – but this is costly both for the owner and for society (less open, no one gets benefit they were getting)

· As there’s little the landowner can do, makes sense that there’s no duty in this case
· licensees – eg, social guest.  Duty to warn of hidden dangers

· risks that remain on property are too costly to remove from owner’s perspective (B > PL for him)

· if you tell friends about it, putting them on same level – i.e., affording same duty of care you afford yourself.  Thus makes sense to limit duty only to warning.

· invitees: landowner has interest in their presence – eg, business customers.

· given that he’s encouraging them to come and benefiting from them, makes sense to impose full duty of care.

· Rules v. Standards
· rules – categorical determination by judge.  Eg, premise liability categories.

· standards – leaves the decision to jury on case-by-case basis.

· Advantages and Disadvantages:

· rules – more efficient, in that case decided by judge at outset ( lower litigation costs.

· but: will make some mistakes, lead to injustice in some cases.

· standards – better for justice as can make individual determination

· but: costs and inefficiency of more litigation, social cost to trespassers
· eg: in Rowland states (  more fences to avoid litigation.

2) Pure Economic Loss
· Louisiana v. Testabank – Ships collide, spilling PCP  into water. 41 lawsuits filed.  D negligent, but moves for summary judgment for claims economic loss unaccompanied by physical damage.
· rule: physical damage (to proprietary interest or body) needed as a prerequisite to recover for economic loss
· rationale: protecting the physically/ real property injured victim – allowing too many claims could bankrupt D and then more directly injured cannot recover.

· Other rationales unpersuasive:
· proportionality – liability should be roughly proportional to the wrongdoing

· but: tort liability is not proportional.  Eg, if you hit Bill Gates with a car.

· excessive liability to protect defendant – not persuasive, as D is the wrongdoer.  As between an innocent party and him, he should pay.

· Note exception to pure economic loss rule for medical monitoring

· eg, if PCP spilled into water supply and Ps want doctor’s bill paid for to screen for cancer.

· allowed as directly implicates the security interest

· Accountant’s Liability – exception to pure economic loss rule.  Accountant’s have duty to take reasonable care in conducting their clients’ finances.

· but scope of this duty is limited – duty limited by the privity of the accounting relationship: audit has to be prepared for the plaintiff, or accountant have direct knowledge that the plaintiff will use it

· reason to limit duty: protecting the auditing relationship.

3) Pure Emotional Harm
· Negligence Infliction of Emotional Distress (NIED)

· when can a D recover in negligence without any predicate physical injury?  In other words, when does a D have a duty to take due care to prevent emotional harms?

· common law rule: “impact rule” – no recovery without predicate physical injury
· possible justifications for this limit on duty:
· difficult to measure emotional harm – but courts do so all the time when there’s a predicate physical injury – eg, pain and suffering
· concern for fraud – Ps will fake it.  but just as valid a concern in pain and suffering, system already requires proof
· excessive liability for the D – but why should we protect a negligent D?

· rationale: protecting physically injured/ more directly injured plaintiffs.
· Robb – abandons common law rule for “zone of danger” test – P can recover for fright only when she was in the immediate area of physical danger resulting for D’s negligence

· eg, facts of the case – P’s car stalled in rut negligent permitted by the D, and she fled for oncoming train, and saw her car get hit.  Traumatized as a result.

· court finds impact rule “arbitrary” – it is – but “zone of danger” isn’t much less so.

· another test some courts use “present relative” test – only recover if traumatized by observing a relative being harmed by the D.

· Gotshall – FELA authorizes recovery for any injury resulting from negligence of a RR employee.  Question in the case: what standard to use for NIED?
· result: court adopts zone of danger test.  Reasons: specter of unlimited liability, consistent with FELA’s focus on physical harms

· prof: real reason is protecting the physically injured Ps, consistent with security interest priority.

· zone of danger is a reasonable if perhaps arbitrary way to do this.  But only makes sense if we think those actually there are more deserving of recovery – higher priority than those not there.

· deterrence analysis of qualifying duty: impact the Hand equation.  B < ∑ PLi  where I= {set of injuries}

· can expand as B < PLphysical + PLemotional + PLeconomic
· by eliminating some of the risks, we keep the right side of the equation smaller, and prevent inducing too much care
· eg, get into accident speeding on LIE – everyone in ensuing traffic jam sues for their economic losses – a crushing burden ( over-deter negligent activity

4) Affirmative Duties to Rescue and Protect
· difference between misfeasance and nonfeasance
· general duty to take care not to cause foreseeable harms applies only to misfeasance

· in cases of nonfeasance, P must show some sort of special relationship that required affirmative action 

· in short, almost always a duty in the former case, rarely in the latter
· Example: Osterlind v. Hill – drunk man rents canoe, drowns. guy who rents it doesn’t try to help him.  No liability as no “duty to rescue”
· (Rmk: today, there’d be liability because renting the canoe created “special relationship” and/ or renting the canoe created the risk)
· Example2: Tehobald –kids playing with guns, one shoots himself.  
· Rule: no duty to rescue unless D can be said to have created the risk
· here, unless Ds encouraged him to play Russian Roulette, no duty to stop him.
· Common Law Exceptions.  Duty to Make Reasonable Rescue if:

· 1) created the risk – if D’s conduct caused the peril.  Eg, if hit pedestrian into river, have duty to make reasonable attempt at rescue as causally connected to the peril.
· 2) voluntary undertakings – if voluntarily start to rescue, duty created
· 3) special relationships – if D and P united by some relationship – eg, carrier-passenger, landowner-guest
· Rationale:

·  no duty to rescue reflects concern for the liberty interest

· would be an infringement on individual autonomy to force rescue.  
· Plus, hard to draw principled line.  Do we have a duty to give food to starving man on the street?
· would interfere with economic functioning
· justifying the exceptions:
· if causally created the risk/ special relationship, have a connection that justifies duty as a matter of fairness.  
· one made the choice to get involved ( less of autonomy concern
· plus, one in special position to reduce the risk. 
· Created the risk/ Special relationship/ Voluntary undertaking = choice + control
· voluntary undertaking creates a reliance interest - also implicates choice and control
· Tarasoff Duty – psychiatrists have duty to take reasonable care to protect potential victims of their patients (third parties at risk) – eg, to warn them
· facts: patient threatens to kill girl, psychiatrists informs police but not the victim, who is killed.
· justifying the duty:

· like volunteering to rescue, by treating the patient you’ve assumed a position of responsibility to take reasonable care

· psychiatrists in a unique position to control the risk

· cf. hospital responsible if negligently let patients escape

· but there are countervailing policy considerations – undermining the psychiatrist-patient relationship

· may deter people from seeking help, for fear of their secrets exposed

· may make treatment less effective, in that trust is undermined.

· thus, it is possible imposing a duty could actually decrease safety

· case is thus a difficult policy choice, probably one best made by legislatures.

· court believes imposing duty will increase safety, but tricky as a empirical judgment

· court also relies on Rowland duty factors: 1) foreseeability of harm, 2) probability of injury, 3) closeness of connection between D and the injury, 4) moral blame of the act, 5) policy of preventing future harm, 6) burden to D and public policy, 7) availability of insurance

· The McGuiggan case and social host liability – parents hold graduation party for son.  Friend Magee (who is drunk but not visibly so) gives them a ride, son sticks head out of car, dies.  Question: do social hosts owe a duty to monitor the drinking of their guests?
· holding: no duty in this case, though perhaps a duty if the guest is flagrantly drunk.

· court could have just held for no breach – why no duty?

· rationale: don’t want to disrupt the host-guest relationship but imposing this duty
· concurrence: drunk driver is the sole cause.  Social host’s shouldn’t be liable for his wrong-doing

· this is a difficult question, but tort law has already decided that there can be multiple tortfeasors and multiple causes

· really, it’s a question of who should bear the risk of insolvency – and between the victim and the less-culpable tortfeasor, more fair for loss to fall on wrongdoer

5) Policy-Based Duty Exceptions

· Strauss v. Belle Realty Co. – limits duty to privity in case of injury resulting from a city-wide blackout
· concern here – excessive liability - allowing wider scope of liability would be negative not out of concern for the D, but in that it would raise the cost of providing electricity, driving people out of a socially valuable enterprise.
· given the extreme value of electricity, possible that interfering with it too much may actually decrease safety

· Hamilton v. Bretta  - handgun case.  Ps that had been shot sued gun manufacturers.  
· Court dismisses on Strauss rationale – but this is bad use, considering that the whole idea is protecting socially valuable enterprise.
· better rationale – Ds don’t have enough control to justify a duty – not in a position to control the risk.
· In Re Sept, 11th
· statutory context – Victim’s Compensation Fund created, which most of the victims used to recover.
· thus, only a few remaining sue, and Ds liability limited to their insurance policies ( limits any Strauss type concerns.
· absent this, could have gone the same way as Strauss

· Duty of Airlines to Ground Victims - yes
· airlines clearly have duty to ground victims generally.  
· airlines clearly have control, and a hijacking is certainly foreseeable
· fact that a hijacking of this scope not foreseeable not relevant – foreseeability analysis only considers the general type of harm
· criminal wrongdoing only considered an intervening when it negates control – not true here.
· Duty of Port Authority - yes
· issue of control more difficult – not much one can do to protect against planes
· however, claim premised on fire escape conditions, over which there is much control
· as the claim is fire escapes, question boils down to whether building owner has duty to protect against arson, which is well-established
· fact that terrorists more culpable cause irrelevant
· tort law has already made this decision and allowed multiple tortfeasors.
· risk of insolvency – no one can sue Al Qaeda – borne by negligent D and not victims
C. Breach

Introduction

· two meanings of negligence: 

· 1) the cause of action as a whole (“Negligence”): duty, breach, causation, injury
· 2) the breach element (“negligent”): failure to exercise reasonable care
· Rmk: I.e., one can be negligent yet not be liable in Negligence – eg, if no duty owed.
· definition of negligence: failure to exercise the level of care a reasonable person in their position would
· breach is largely left as an relatively unguided jury inquiry
· typical instruction – Caliri – “deviation form the standard of due care exercised by a reasonable person”
· reflection of idea that juries better equipped to make complicated community-based normative balancing

· Determination as a matter of law – Rogers:

· facts: student gets failing grade, leaves an gets in accident.  Suit claiming campus should’ve been closed.  Clear that school has duty to students.

· Claim: Bclosing campus < PLaccident
· court finds that closing campus would not impact risk of accidents – P=0 ( no breach as a matter of law

· though the number of trips may increase, the likelihood of an accident is the same whether during school or after it.  Court doesn’t judge decision whether to drive in the first place – a given that driving a permissible choice.

· Duty v. Breach – Role of foreseeability in each

· foreseeability necessary to establish the existence of a duty

· reasonableness a separate inquiry, in which foreseeability is a factor in whether due care exercised – i.e., if risk very unlikely, fewer precautions necessary.

· Heightened standards of care: “common carrier” – Jones case

· common carriers held to standard above that of a reasonable person

· hard to make sense of, as normal standard already takes into account D’s “circumstances” as a common carrier.  A vestige of older law.

Defining the Reasonable Person
· what characteristics should we give the “reasonable person”?  How objective/ subjective should we make the standard?

· Vaughan v. Menlove – D negligently keeps stacks of hay around, ignores warnings and a fire ensues.  Defense: I’m not a particularly bright person, so maybe what I did was not objectively reasonable.  But I acted reasonably given my subjective deficiencies.
· Holding – the objectively reasonable person standard
· Rationales:
· evidentiary/ fraud – too hard for P to prove subjective negligence.  Easy for D to hide behind claims of subjective deficiency, even if untrue

· fairness/ compensatory – P is injured regardless of subjective characteristics of D, deserves recovery

· expectations/ economic functioning – if one can assume an objective level of reasonable behavior, can coordinate functioning based on that.

· note that this case, if one believes Menlove, the application of an objective standard can be a kind of strict liability – he’s being punished for something he had no choice over

· if we recognize the objective std. as a  form of strict liability, can see the role the rationales for strict liability play.  
· deterrence rationale not plausible, as someone like Menlove can’t be deterred
· Exceptions from the Objective Standard:

· 1) the “tender years” doctrine – eg, Appelhans – children under a certain age (say, seven) can’t be negligent as a matter of law.
· rationale: reciprocity – this is a purely reciprocal situation, as we all acted negligently as children when we were young.  Given the reciprocity, we opt not for strict liability – which is the objective std. – but for the cheaper rule – negligence/ subjective std.
· note: exception to “tender years” when child engages in “adult activities” ( held to objective std.  Makes sense as less reciprocity.
· 2) blind persons – held not to objective std., but that of “reasonable blind person.”  (i.e., not strict liability but negligence)
· as no deterrence possible, unfair to hold blind persons to objective std. – would just prohibit blind persons from participating in some activities and keep them from integrating into the community
· Summary:
· in all of these cases, the choice between objective and subjective standard only matters when the D has complied with the latter but not the former.  Given that the actor has complied to the best of his ability, applying the objective standard would impose strict liability.  Thus, the objective/ subjective choice is a choice between strict liability and negligence.
· so we can examine the issue in terms of the rationales for strict liability – deterrence and reciprocity
· in case of children and mentally weak, deterrence not at play, but reciprocity is.  
· ( subjective for children (as there’s reciprocity – every one was a kid), objective for Menlove (no reciprocity – more like “abnormally dangerous” situation)

The Role of Custom

· The TJ Hooper – tugs did not radios that would have warned them of the storm, held unseaworthy as a result.  Challenge to the determination of negligence based on the fact that it was not customary to have radios
· holding: courts, not custom, set the standard of reasonableness.  

· rationale: level of safety should not be left to contract.  Possible that whole industries might adopt sub-reasonable standards.

· Deference to custom would essentially leave the reasonableness level determination to the contracting parties

· example: job market.  two identical jobs, one (A) riskier than the other (B).  If employees have perfect information, all with choose B, so the employer must pay more to get people to take the job
· But the employer could alternatively reduce the risk through precautions ( will take all cost effective precautions (B < PL) because to do so is cheaper than paying the worker to bear the risk.

· thus, the cost-benefit level of care will result from a perfect market.

· but we live in a world of imperfect information ( can’t leave the standard to contract ( courts set the level, not custom
· when workers ignorant of some risks, won’t demand more pay, and employer will have no incentive to take cost-effective precautions.

· on this account, Hooper is a recognition of market failure.

· Exception: Custom sets the Standard of Reasonableness in Medical Malpractice
· stated rationale: courts lack expertise in complicated medical cases.

· but: the courts are no more expert in, say, a complex product design case

· real reason: doctors are in the business of providing safety ( market forces push for too much safety rather than too little.

· in this context, makes sense to leave it to the market.  Doctors make money from providing safety.  Even with imperfect information, they will just be able to get patients to take too many precautions ( over-safety if anything.
· split in case law: should courts use local or nationally defined custom?
· local – more subjective; national – less subjective

· local – old rule, made sense when people couldn’t travel

· would be strict liability to impose national std. on rural doctor without the resources.

· national – newer rule

· now that people can travel make senses to incentivize referrals to places with better resources if necessary

· Informed Consent – “reasonable physician” std. or “reasonable patient” std.? 
· Rmk: if no consent at all, the claim is battery.  These claims are negligence, alleging lack of due care in not warning of particular risks in medical procedures

· choice of std.:  reasonable physician – leaves it to custom; vs. reasonable patient – what a reasonable person would want? (leaves it to the courts)

· example – Largey v. Rothman – adopts reasonable patient std.

· reasonable patient makes the most sense.  Rationale of use custom in medical malpractice– the market over-protects – breaks down here
· the doctor has an economic incentivize to take extra safety precautions, but doctors have no incentive to adequately warn - in fact, economic pressures would have them speak only briefly, play down risks to encourage more treatment

· (Medical Malpractice Reform

· huge increase in number of claims over the past 50 years

· if enter a hospital, now have 1 in 100 chance of malpractice

· reasons: 

· doctors have so many more options available to them anymore, so more mistakes are made.

· rise of management care has commercialized the patient-doctor relationship ( more willingness to sue)
The B < PL Formulation – The “Hand Formula”
· Carroll Towing – Hand articulates B < PL.   Liability depends on whether the burden of taking the precaution, B, is less than the probability of the harm P times the seriousness of the loss, L
· B – the burden of the precaution: 
· properly conceived, this should include not simply the cost of implementing the safety measure, but also additional risks created by the safety measure

· eg, cost of airbags is not simply the price of installing them, but should also include the costs (PLs) of the increased risks to short people/ children that airbags create

· PLs – the expected values of the possible harms created by not taking the precaution.

· interesting part of the equation: <
· everyone agrees the factors that should be considered: cost of precaution, seriousness of risk and loss, but why choose <  and not >>?

· rationales:

· 1) economic maximization – negligent iff B < PL  makes sense as it incentivizes precautions iff they are efficient.  Maximizes social wealth.
· once you’ve maximized social wealth, if you’re concerned about fair distribution, you can do it through more efficient means – eg, taxes – than the tort system
· 2) fairness – “do unto others” – if an actor was making the decision for themselves – internalizing both the risk and the benefit – this is the rule they’d choose.
· response: that situation is completely different from one when one party gets the benefit and another bears the risk.  People have different valuations of what harm costs.
· why not set B >> PL?  
· this would induce a greater degree of care, protect security.
· prof: this is the standard that negligence sets in fact.  We give juries a vague instruction, and they impose their intuitive value – safety matters more than money.
· evidence: if argue in a particular case that, say, airbags cost $100, and that there’s only a 1/1,000,000 shot that P would break her spinal cord (a $10,000,000 injury), so you don’t have to use airbags, you’ll lose.
· the P’s attorney will cite you as a particularly craven example of corporations caring more about money than people, and you’ll get slapped with punitive damages
· empirically, judges and jurors can be seen to consistently apply a std. greater than the cost-benefit level.
· even in products liability, when B < PL given as an instruction, defense lawyers will never use it as an argument due to problems above.
· retort:  if we impose B >> PL in negligence, why do we use strict liability (B < PL) in non-reciprocal situations – like abnormally dangerous activities – where the heightened std. of care B >> PL would be the most appropriate?
· prof:  B < PL may be the best we can do in such situations, due to evidentiary difficulties.
· Problems in applying the Hand formula:
· 1) too costly – costs of getting reliable information n B, P and L are too large to justify any literal implementation
· but still useful as a general intuitive guideline
· 2) incommensurability – can’t compare bodily harms to money on a single metric.
· eg, no amount of money compensates for serious injury
· but: economists can get an estimate of the “worth” of an injury by polling on how much people would accept to be subjected to a particular injury (or risk of that injury)
· Alternatives to the Hand formula
· 1) “foreseeable danger”- liable for any foreseeable harm you created, whether or not costly to prevent.  Closer to B >> PL.
· 2) “community expectations” – wholly normative – did the actor deviate from reasonable social expectations?
· equation – B < PL a great way to conceptualize all the components of tort law
· duty: defines which PLs get included on the left hand side – eg, not pure economic losses.
· < defines what is or is not a breach
· causation also impacts which PLs included – only PLs that were foreseeable (proximate) and were actually a result of not taking the precaution
Negligence Per Se
· properly conceived, negligence per se uses what the legislature has said is reasonable – a particular B < PL statement -  as an inference to show that the D was unreasonable here as a matter of law
· classic eg: speeding.  Legislature has said it is unreasonable – i.e., that Bnot speeding < PL.  So no one can claim that speeding is reasonable – one is negligent pre se.

· Black letter rule:  P can use statute as the standard of a reasonable man when its purpose is to:

· a) protect a class of persons to which P belongs, and to b) protect an interest of P’s that was invaded  (duty)

· c) protect against the kind of harm that resulted (breach)

· d) to protect that interest against the particular hazard from which the harm results (causation)

· The black-letter rule is simply then to ensure that the statute contains all the elements of a negligence case.

· examples:

· Dalal – person driving without a license hits another.
· licensing function largely a matter of record-keeping, not related to the manner of driving
· statute must have a safety purpose – eg, selling beer on Sunday mornings not negligence per se as it is a morality law.
· Bayne hypo– P, member of public, falls of platform at factory.  Claims negligence per se as regulations required a guardrail.

· D claims that regulation meant to protect the employees only, and so P is outside of the protected class.

· why this argument should fail:  P’s claim is that Bguardrail < PLemployees + PLpublic  and legislature has said that Bguardrail < PLemployees  Therefore, P’s claim is actually a logical consequence of std. legislature has set ( negligence per se.

· shows that blind adherence to the black letter rule is not always good – one must understand the purpose of the rule

· famous case – Gorris v. Scott – ship owner failed to keep sheep in pens, and several were drowned.  Law mandated separate pens to protect against disease

· on black letter rule, D won as risk in question was different.

· but P should win logically: here, legislature said:  Bpen < PLinfection.  If crashing of ship was foreseeable, then what P would want to show is: Bpen < PLinfection + PLdrowning, which statute would imply is satisfied

Res Ipsa Loquitur
· P’s evidentiary burden: 
· burden of production – P must submit some evidence to supported any alleged fact necessary for the case

· burden of persuasion  - once before a jury, P must convince by preponderance of the evidence – more than 50% chance

· Res Ipsa allows an inference of negligence (burden-shifting) in certain circumstances when:
· 1) the injury must be of a kind that does not ordinarily result absent carelessness by someone

· 2) the instrumentality causing the injury was in the D’s exclusive control (exclusive somewhat watered down)
· 3) the injury must not have arisen from acts or carelessness on part of the P (not used in current regime of comparative fault)

· D can defeat the inference with affirmative evidence
· Making sense of the criteria:

· first requires P to show that at least more than half the injuries of his type are caused by negligence

· second shows that this negligence was in fact the D’s.

· so, P essentially has shown his case, he is just relieved of having to flesh out the details

· Example: Bryne v. Boadle – barrel of flour falls from a window and hits P.

· P sues owner, but did not allege any negligent act – eg, that employees carelessly rolling around barrels.

· the only direct evidence available is the worker’s testimony – and they have incentive to lie

· as it would be unfair to force P to rely on hard-to-obtain and unreliable evidence, the burden shifts to D, who is in a better position to discover what happened.
· Rmks:

· exclusive control only relevant at the time the risk was created

· eg, exploding coke bottles used to use res ipsa.  Coke didn’t have control over the bottle the whole time, but it did at the key time – went the risk was created.

· res ipsa often misapplied. Eg, Guy hit by chair out of a hotel window.  As hotel is not vicariously liable, nature of the claim is that hotel should take more care to control guests – more guards, etc – which can be shown by direct evidence.

· key is that injury be of a type not normally caused absent negligence

D. Actual Causation

General + Counterfactual Inquiry 
· two types of cause:
· actual causation – pure, physical connection – “but for”

· proximate causation – closeness of the connection – i.e., not extremely fortuitous

· test for actual causation: the counterfactual inquiry
· D’s negligence must be “but for” cause: in world where D acted reasonably (took the precaution) would P still have been injured?

· P must prove the answer is no, more likely than not.

· note that this is very different from colloquial usage of “cause”

· colloquial usage implies responsibility, idea that there is one true cause
· perfectly consistent for their to be multiple causes in torts 

· carelessness of multiple tortfeasors can all be causes of the accident

· Example: Skinner – claim that negligent manufacture of the switch caused an electrocution. Many possible factual scenarios in which it would have or would have not made a difference.  No cause in fact as a matter of law.

· Rescue at Sea Hypo: Sailor thrown off boat, D negligently did not have life-preserver aboard.  Evidence shows only life-preserver only works 33% of the time anyway.  

· if decedent was below water before anyone could have thrown it ( no cause as a matter of law

· if decedent above the water ( case goes to the jury

· but didn’t Skinner too have a “chance”?
· Puzzle: how to reconcile Skinner and Rescue cases?

· the probabilities that matter are not general, on-average probabilities when the particular case can be individuated (disaggregation)
· example: rescue cases.  Though overall probability is 33%, it may be true that:

· in 1/3 of the cases, life-preserver doesn’t help at all, 1/3 it will increase their chances, and 1/3 it would have saved definitely

· given this, it makes sense to let the case go to the jury if the P is able to individualize his case – show that the decedent was above water, a good swimmer, etc. ( more likely to have been saved.

· in Skinner, no way for the P to individualize the case ( no cause as a matter of law.

· if we didn’t allow individuation, we’d gut the tort duty.  As average probability only 30%, every P would lose and there’d be no incentive to carry life-preservers.

· Other explanations for the rescue cases are inconsistent with tort law:

· 1) lessening P’s burden – not true, most cases the court makes clear that burden still more likely than not

· 2) compensating for “loss of a chance” – this rationale essentially removes the causation requirement entirely – proof of breach and type of injury would be enough

· Loss of Chance Cases 

· eg, Falcon – mother dies suffers amniotic fluid embolism during childbirth. P alleges doctor should have taken a precaution which would have improved chances of recovery 37.5%.
· Here, where there is no possibility of individuation, court prevents gutting of the tort duty through the “loss of chance” doctrine

· this doctrine is limited to malpractice cases, and not widely accepted.

· amount of damages P can recover limited to % chance lost – here, P gets only 37.5% of wrongful death award.

· the loss of chance doctrine essentially allows the P to bypass the causation element, a move only justified in cases like this were to do otherwise would create a whole class of plaintiffs who could not recover, and thus there’d be no reason for Ds to follow the tort duty

· With doctrines like loss of chance and market share cases, the issue arises – why not allow compensation just on risk creation alone?

· prof: this would undermine the security interest.

· eg, if D exposed 1000 Ps to 1/1000 risk of $10000 injury

· under risk compensation, each of 1000 gets $10, including the physically harmed one – which doesn’t protect our security if we are injured.
· in Cases like Falcon three mothers each get 37.5% even though only one really died from the D’s action.

· nonetheless, this rule has normative appeal for cases like Aldridge.

· Aldridge v. Goodyear – D’s chemicals caused risk of cancer to increase 10% for a group of workers.  Although it’s clear that the D has injured someone, none of the individual Ps can prove that the company’s actions were a more-likely-than-not cause.  No recovery.
· some propose risk-based scheme a la loss of a chance for cases like this.  

· Here, the more-likely-than not rule systematically disadvantages the Ps ( under-compensation

· However, overcompensation occurs when Ds expose a 50.1% risk ( all the Ps can recover.

· point: ex ante, rule is neither pro-plaintiff or pro-defendant.  (However, one can argue the rule in practice encourages small risk exposure, systematically under-compensates in toxic tort cases)

Multiple Necessary and Sufficient Causes
· MNC - McDonald case – two cars collide, then together hit D.   Illustration of how a tort may have multiple causes ( multiple tortfeasors.
· each D held jointly and severally liable

· if sue one tortfeasor, can get 100% recovery for him

· if sue both, can get 100% from both (proportioned with comparative fault)

· (pure several liability – could only get 50% from each tortfeasor)

· MSC – eg, Anderson v. Minneapolis Ry. – each D negligently caused a fire, both fires then merged and destroyed P’s home.

· the “but for” test fails in this overdetermined case – each D could claim their actions were not a but for case

· ( the “substantial factor” test: carelessness is a legal cause if it is a substantial factor, i.e., either:
· a non-trivial necessary condition (but for case)

· one of multiple forces each sufficient to bring about the harm

· Rmk: courts continually confuse substantial factor, and think it applies outside the MSC situation, which is incorrect according to R2T (R3T purges “substantial factor” language to avoid confusion)
Alternative Liability
· Summers v. Tice – quail hunting case.  Both Ds negligently act to shoot P, but it’s unclear which one actually fired the shot that  injured P.  
· under strict formulation of more-likely-than-not, P couldn’t satisfy burden of proof

· holding: factual uncertainty is the Ds problem – burden shifted to the Ds to show that other was more negligent else each contributes 50%.

· rationale: uncertainty created by the wrongdoers should be the wrongdoers problem 

· It is compelling that burden should shift from innocent P to negligent D.  But why should the same rule not extend to the Aldridge case?

· ( Professor’s Grouping Logic – Attempt to Reconcile Alternative Liability, Market Share and Aldridge
· General Idea: P must establish his prima facie wrt a group of tortfeasors under normal standards of proof, in particular satisfy more-likely-than-not actual cause wrt the group.  Once he does this, problems of factual uncertainty get shifted to the Ds.
· once prima facie case has been made wrt the group, D can’t rely on arguments that simply shift the blame within the group to escape liability

· Examples:

· multiple sufficient cause cases – consider both parties as single wrong-doer for purpose of “but for” inquiry

· alternative liability cases – eg, Summers.  All tortfeasors must be joined.
· market share liability – extension of Summers when all the tortfeasors can’t be joined.  Recovery limited to the % chance that the joined tortfeasors caused the injury, out of fairness to the Ds.
· thus wrt the group

· = 100% case ( Summers alternative liability

· 50 < x < 100% ( market share liability

· < 50% ( Aldridge and no liability (except “loss of chance” in medical malpractice)
· cf. “concert of action” cases – if acting jointly, treated as one tortfeasor.  Eg, each person in a drag race responsible when one car hits bystander.

· cf. res ipsa cases – eg, Ybarra – P suffers injury during operation, one of 7 doctors responsible, but can’t show which one.
· burden shifted due to evidentiary problems, grouping justified as entered into a enterprise together

· this theory explains why recovery denied in Aldridge – P couldn’t prove a case wrt any group.

· Grouping cannot be arbitrary – grouping justified in that each owed a duty to P and breached it.

Market Share Liability
· arose out of DES cases.  Sindell – pregnant women took drug which ended up causing birth defects in the following generation.  Problem: drugs generically manufactured, so no P can identify the particular drug-maker who caused the harm
· holding: market share liability – each manufacturer liable in accordance with the percentage of the market they produced.
· Requirements of Market Share Liability:

· 1) joined Ds must represent “substantial percentage” of the market

· 2) each D liable only to the extent of their share of the market

· rationale of the court:
· Summers fairness – uncertainty should shift to D as between negligent Ds and P
· but why not the same result in Aldridge?
· Note: Market Share Liability controversial, only accepted in certain jurisdictions, not extended beyond DES cases.
· Alternative Views of the Novel Actual Causation Cases: 

· problem: reconciling alternative liability – accepted everywhere – with Aldridge and market share liability?
· view 1: Alternative Liability just an exception to the 50.1% rule, as 50% is so close.  
· support: Summers has not been extended much beyond its facts, save market share which is controversial
· view 2: Alternative Liability, Market Share, Loss of Chance reflect shift toward compensation based on risk exposure.
· but then how to explain Aldridge?
· could see the system as in transition to risk-based system
· but why even require injury at all if risk exposure is the wrong punished?
· view3: Prof’s grouping theory.
· compensation is not for risk, but for harm suffered at the hands of the group.  Ds can shift blame within group to exculpate.
E. Proximate Causation
· general way to think about proximate cause issues:

· if proximate cause an issue, than D has acted negligently, owed a duty to P, and D’s carelessness has caused an injury.  Why still limit recovery?
· including all causes in fact would be too much liability – eg, negligently cause two people to meet,, certainly aren’t responsible for the conduct of their children.

· ( must limit cause element as policy matter.

· like duty, limiting recovery in this situation will be a policy determination:

· duty deals with categorically limiting recovery 

· proximate cause limits recovery on a case-by-case basis

· foreseeability hence the main basis for both.

· main thrust of proximate cause: D’s behavior must have lead to the injury in a non-trivial way

Basic Formulations – Directness, Foreseeability, “Within the Risk”
· Rise and Fall of the “Directness” Test

· Polemis – D liable for all harms directly caused by his conduct, foreseeable or no.  Grew out of older, Eggshell Skull rule for intentional torts, but since fallen into disuse.
· Wagon Mound – ship leaks oil, sparks ignite the oil on the water and ship burns.  

· holding: harm was direct (closeness in physical causal chain), but not foreseeable, so no recovery.  The reasonable foreseeability test.  

· different from Vosburg type case where actor could foresee some harm, but not all of it. Here, no harm was foreseeable ( no liability

· The “Within the Risk Rule” – accepted by all jurisdictions, effectively puts to rest the directness-foreseeability debate. 

· rule: the harm caused must be of a type that the D should have considered when he failed to take the precaution in question.

· these are essentially the foreseeable risks that the tort duty is designed to protect against
· thus, the within-the-risk rule essentially turns the directness test into a foreseeability test
· recall: B < PL.  “Within the risk” means PL must be of the type encompassed in the tort duty alleged.  If a PL not included, then either 1) it was not foreseeable, or 2) it was reasonable.

· if reasonable, there’s no cause in fact because only unreasonable behavior included in counter-factual inquiry

· if not foreseeable, not within duty or care.

·   Examples: 
· Union Pump – fire at plant, due to negligently maintained pump.  Worker puts out fire, then (while taking inappropriate shortcut) slips due to the still-wet pipe.

· holding – no proximate cause.  too fortuitous.

· cause in fact is clear.  Was the injury within-the-risk?

· tort duty is to take care not to cause fire.  What is included in this duty?  Certainly part of the motivation of the duty is to protect people from the risks incurred in fighting the fire, one of which is exhaustion.

· P has strong argument that this was an emergency situation, and it’s certainly foreseeable that people will make mistakes after fighting a fire (eg, taking shortcuts)
· Metts – snow swirl case.  Speeding bus passes another car, creating swirl that blinds him and leads to an accident.  

· bus is negligent per se, and cause in fact is clear.

· holding: swirls an unavoidable risk of passing ( no liability.

· What P could argue:

· re-frame the case and claim that bus was negligent in passing.  Win on cause, but lose on breach, as passing in snowy conditions is reasonable.

· argue that the speeding created bigger, more hazardous snow swirls.

· as the legislature has determined Bnot speeding < PLaccidents  it follows that Bnot speeding < PLaccidents  + PLswirls so negligence is easy so long as making the snow swirls worse was foreseeable.

· Hypo – father negligently gives son a gun, no more heavy than the average toy.  Son drops gun on playmate’s foot.  Proximate Cause?

· the harm is not within the risk (which is the gun going off) ( no.

· P can re-frame the negligence as giving a heavy thing to a child ( win on cause, but lose on breach.
Superseding Cause
· def: subsequent act of another tortfeasor intervenes to cuts off liability
· Britten – D leaves out garbage negligently, arsonist starts a fire.

· old rule – intervening criminal act cuts off liability

· this made sense when tort recovery was limited to getting all the recovery from a single actor, reflects old deterministic view of there only being a single cause

· thus it served the function of saving the minimally culpable actor from bearing the entirety of liability.

· but now that we have joint and several liability, this is no longer valid justification ( rejection of old rule

· modern rule: D responsible so long as the intervening act was foreseeable
· “one who suspends the sword of Damocles over the head of his neighbor must respond when another, allured by the temptation, cuts the tender cord.”
· Eg, drunk driver hits P, who injures leg.  In hospital, doctors mess up, and due to malpractice leg is amputated.  Is malpractice a superseding cause?

· No – when you injured someone, it is foreseeable that they’d be harmed in medical treatment.

Palsgraf & Co. – the Relational Aspect of Duty
· Palsgraf – women waiting on platform.  Two workers (negligently by assumption) push man on train, dislodging a package, which explodes, and causes scales to fall on Palsgraf

· if NY had “within the risk” rule, then case would be easy.  Pushing a passenger on board may be negligent for many reasons (damage to property, person pushed, etc.) by the duty is not imposed to prevent explosions ( no liability
· As the case is decided:

· Cardozo: frames as a duty issue b/c only tool available (NY used directness at the time), finds no duty as unforeseeable.

· this is incorrect as the RR clearly owes a duty to passengers.

· Andrews: frames as a proximate cause issue, but finds liability as harm was direct.  

· Modern interpretation (Androzo): There is no liability as the harm was not foreseeable (or not within the risk).  As duty owed in general, more correctly viewed as a proximate cause case than a duty.  Cardozo’s result, Andrews framing of the issue and Wagon Mound in place of directness.
· rule: no liability when the risk that harmed the P was not foreseeable.

· Palsgraf problems: P can show negligence, cause in fact, yet still no liability as she was not a foreseeable victim ( no duty/ prox. cause (doesn’t really matter how issue framed, the test is foreseeability either way)
· Examples:

· Palsgraf variant – P makes claim of negligence in the design of scales.  In this context, P is within the risk, so duty and prox. cause satisfied.  Breach will be harder to prove, though – was unreasonable to design scales not to protect against a blast?
· Kinsman case - Ship improperly docked, and ice dislodges it, ship hits another ship, which then hits a bridge, and both create a dam, and Buffalo floods.  Three negligent actors – ship-owner, dock-owner, Buffalo.

· Friendly mixes up tests, arguing that Vosburg rationale requires a Polemis style directness test.  
· but this is incorrect – Vosburg is a damages rule, and uncertainty during the damages phase is the D’s problem – eg, recovery for lost wages
· root problem is with directness test

· in Polemis, the negligence was in handling planks.  When handling planks, the duty of care imposed to prevent against harms like hitting someone with a plank, damaging property, etc.  

· By when making the decision to take due care, risk of fire is not one the actor should have considered ( no liability if use “within the risk”  

· ( foreseeability inquiry must be both contextual and behavioral: what risks D should have considered in deciding whether to take the precaution

· P will seek to define the risk that should have been considered broadly – eg, 9/11 – when designing their fire safety plans, D should have been concerned about arsons.
· D will seek to define the risk narrowly – risk of terrorists crashing a plane ( not foreseeable.
· but in negligence we only consider the general type of harm – eg, hitting a pedestrian and not this particular one this particular way, so D loses here.
F. Defenses
Contributory Negligence ( Comparative Responsibility
· situation: P’s negligence also a cause of the injury.  I.e., (counterfactual inquiry):
· D’s neg
?

P’s neg
?
accident

yes


yes

yes (as injury occurred)

yes


no

no (as P has proven negligence)

no 


yes

no (as D has proven contributory negligence)

· when you see the situation this way, it’s clear that both actors are equally causally responsible ( no reason P should be barred from recovery
· old rule: contributory negligence a complete bar to recovery.

· eg,  Smith v. Smith (1824) – P negligently speeding, hits wood pile negligently left out by D.  P can’t recover anything.

· rationale?

· can’t be deterrence, as P already has a sufficient incentive to protect herself

· fairness rationale weak given symmetry above.

· real rationale – remnant from old concept of a single true cause

· similar to how criminal conduct used to be superseding cause

· even under old rule, contributory negligence is not a defense to intentional torts
· can’t claim guy you assaulted was negligent for walking at night.

· Given the harshness of the rule, courts begin to limit it:

· ad hoc – juries just find for P anyway
· last clear chance (still used today)– D can’t use contributory negligence as a defense if he had the last chance to prevent the injury.
· eg, if P’s car negligently stuck on track, hit by negligently speeding D.  D can’t raise contributory negligence as he had last chance to prevent the accident.
· in 1970s reform ( comparative responsibility – juries apportion the loss between the P and the D  

· percentage cost a jury question, presumably tied to notions of culpability

· Example:
· US v. Reliable Transfer – boat negligently crashes into sandbar that should have been marked by Coast Guard
· jury: 75% ship, 25% coast guard.
· old for admiralty – pro rata liability – even split, 50/50.

· here, judge allows more precise apportioning
· Pure v. Impure Comparative Responsibility 
· “impure” – contributory negligence by P above 50% functions as a bar to recovery. 
· doesn’t make much sense given the symmetry of the situation, outcome changes depending on who sues.  Arbitrarily anti-plaintiff.
· “pure” – any apportioning allowed.
· Interesting question (which causes a lot of confusion in the courts):
· once we except comparative responsibility, what should we do with the old rules – last clear chance, assumption of risk, etc.?
Expressed Assumption of Risk
· assumption of risk can be expressed (in a contract) or implied (from the actions of the P)

· must show that P 1) agreed to be exposed to the risk 2) knowingly and voluntarily.  Agreement may not be enforced for reasons of 3) public policy
· parties have a contractual relationship, so the question to ask is why we should overrule the contract and impose a tort duty?
· reasons to do so: imperfect information, unequal bargaining, etc.  Was choice free and voluntary and completely informed?
· R2T:  Consider in determining whether exculpatory agreement valid:

· 1) existence of duty to the public, 2) nature of service performed, 3) whether the contract was fairly entered into, 4) whether the intention of the parties was expressed in unambiguous language

· Rule: contracts not enforced if it is an agreement affecting the public interest.
· eg, common carriers. Problem is that consumer has weak bargaining power and information wrt American Airlines.

· Tunkl factors.  Service is affects public interest if 1) suitable for regulation, 2) of great importance, 3) matter of public necessity, 4) unequal barraging.

· all these factors basically express that the agreement must be fairly entered into, with full knowledge and equal bargaining power
· same analysis as with custom.  Only reason to override the contract and impose a tort duty is if there’s market failures that will lead to under-protection.

· Examples:

· Jones – skydiver signed a waiver, was hurt in crash.  Agreement valid as fairly entered into, does not affect the public interest. 
· Dalury – skier agrees to waiver when purchasing ticket, is hurt.  Court invalidates the agreement as not in the public interest, but better ground is imperfect info:

· as no one paying attention when buying ticket, upholding the agreement absolves resort of all liability and leads to under-protection.

Implied Assumption of Risk
· courts confused about the place of assumption of risk post- comparative fault.  Isn’t saying the P assumed the risk basically saying he was contributorily negligent?  So why should this still provide a bar to recovery?
· two distinct types of situations:
· 1) one is like contributory negligence and should be gone – no defense just that P acted unreasonably
· 2) strict sense - more like consent/ express assumption of risk and should stay – if P reasonably made voluntary and informed choice, should be respected.
· The situation:  A classification of consents:

· objective

subjective

liability?

(would a reasonable
(did the particular 

person consent?)
person consent?)

· 1) consent

no


no – there’s no duty

· 2) consent

consent


no - consent

· 3) no


no


yes - obvious

· 4) no


consent


this is where the choice between 

assumption of risk and contributory negligence matters
· examples:

· 1 – Person from mountains goes to baseball games, gets hit by a ball (had no idea such was possible).  No liability as no duty.

· 2 – normal person goes to game.  Can’t sue if get hit by a ball, as consented to the risk.  (“strict sense” of implied assumption of risk)
· 3 – any negligence case – eg, person gets hit by drunk driver

· 4 – eg, deciding to skydive.  If P really consented, assumption of risk should bar recovery.  Why then do courts confuse the situation and apply contributory negligence?

· maybe the idea is that P didn’t really consent as he was ill-informed.  Possible evidentiary problems.

· how to distinguish?

· an estoppel-type analysis – P’s actions must manifest a choice that is inconsistent with the tort rule on which his recovery is based. 

· for assumption of risk to make sense, the necessary choice must be identical to the tort duty and the necessary information must be present.
· Examples:

· A) person makes choice to drive despite the risk of drunk driving, is hit.
· choice: B(not driving) > PL(drunk driving)

· claim: B(drunk driving) < PL(drunk driving)

· two are consistent ( no assumption of risk

· B)  you decide to drive with friend who you know is drunk, get into accident

· choice: B(drunk driving) > PL(drunk driving)

· claim: B(drunk driving) < PL(drunk driving)

· here, the two are inconsistent ( P assumed the risk

· Monk v. Virgin Islands – worker electrocuted while controlling joint with his hands.

· choice: B (not building) > PL (electrocution)
· claim: B(insulating) < PL (electrocution)

· ( no assumption of risk

· Murphy – Guy decides to ride the “Flopper,” gets hurt.  Claim should be barred if he claimed injury due to normal functioning, but since his claim was that the ride malfunctioned, case doesn’t make much sense.

· Hypo: employee tells employer of risk, employer doesn’t fix it.  

· choice: to continue to work – B (not working) > PL

· claim : B(not fixing) < PL

· ( no assumption of risk

Immunities
· three basic types of immunity: 1) intra-family, 2) charitable, 3) sovereign immunity
· intra-family – gone
· concern was not undermining the familial relationship, based on outmoded concept of father as patriarch.  Eroded by statute.
· charitable immunity

· common law rule: couldn’t sue for negligence in charitable activity benefiting the plaintiff
· eg, homeless person can’t sue if given bad food in soup line.
· rationale: part of quid pro quo in receiving the benefit if relinquishing tort duty
· over time, as charities took over a broader range of activities (especially hospitals), seemed wrong to immunize hospitals from malpractice ( eliminating immunity
· Schultz v. Roman Catholic Diocese of Newark – parents sue after child kills self following abuse at Catholic school.  Claim of charitable immunity.
· NJ passed law reinstating charitable immunity, but too broad.  Forgot to limit it to cases where P is benefiting.  

· Rmk: case is under direct liability – negligence in hiring.

· P would lose under vicarious liability as actions of priest “outside the scope of employment,” indeed not even “incident to employment”

· sovereign immunity
· largely eroded by statute (eg, the FTCA), but these often contain “discretionary function” exception – last piece remaining of sovereign immunity
· rationale: court shouldn’t be able to use tort law to dictate how government sets policy

· Examples: 
· Downs v. US – hijacking in which FBI agent prematurely attempts re-taking of plane by force (contrary to FBI regulations), resulting in death.
· does this action fall within the discretionary exception?
· no.  the government has already set policy here, from which the agent deviated.  Choice at issue not a policy one.
· Riss v. NYC  - women complains to police repeatedly about stalker, police take no action, and she is hurt .

· holding: public duty rule -  police owe duty to public at large, not a single individual.
· once police start to help, entitled to exercise due care, but no duty to act affirmatively

· eg, no liability in Downs if FBI agent did nothing.
· cf. “duty to rescue” (though he there’s a special relationship)
· rationale: this is a policy determination of the police to allocate their resources.  Police can’t respond to all threats

· imposing a duty to act in all these cases could undermine safety.

· Rmk: federal employees are shielded from liability within the scope of their employment.  

G. Vicarious Liability
· respondeat superior rule – employer vicariously liable for all actions of the employer “within the scope” of their employment.  

· more limited version (older)- also requires act to be “in furtherance of the employer’s interests”
· Bushy rule – all accidents that are a result of “characteristic activities” of the enterprise
· Bushy case – sailor trashes dock while off-duty and drunk.  Employer held responsible.

· but a law firm won’t be responsible for lawyers drinking on weekends.  How too understand this result:

· Rationale of respondeat superior – risks of the job better borne by the employer (better insurance)
· eg, delivery boy. If forced to pay for their accidents, then will demand higher wages to but insurance.  Cheaper if the employer just bears the risk, can pay less in wages and buy a single insurance policy – more efficient, more cost-spreading.
· makes sense then to impose liability for all “characteristic” risks – those risks which are significantly increased by your employment.  Employers are better suited to pay for these costs of employment.  Doesn’t matter whether off-duty or no.

· drinking much more increased in navy case than law firm one.

· fairness rationale – that vicarious liability ensures big pockets to recover – is unconvincing.

· Rmks:

· vicarious liability can apply to intentional tort as well, so long as  “characteristic”

· eg, bar liable if bouncer commits battery.
· servant v. independent contractor

· can’t use vicarious liability in latter case
· owner’s liability – eg, car owner responsible when someone else drives her car.
H. Damages
Joint and Several Liability
· basic principle: In cases of multiple tortfeasors acting concurrently or in concert to produce a single injury (not independently and successively – i.e., distinct injuries), victim can either:
· a) can sue all the tortfeasors, and get 100% of the recovery apportioned between them (e.g., by comparative responsibility); [joint part] or
· b) sue a single tortfeasor and get 100% of the recovery from them. [several part]
· makes sense as if prima facie case is shown, the D has caused 100% of the damage.  Eg, multiple sufficient harms (fire case), multiple necessary harms.
· since the D can later indemnify the other D, the rule basically puts the risk of insolvency/ non-presence on the negligent actor, which is equitable

· When tortfeasors act successively,

· initial tortfeasor may be responsible for all of the harm, including aggravation of injuries by successive tortfeasor, if was the proximate result of his negligence

· successive tortfeasor limited only to the damage he proximately caused
· [compare:

· pure several liability – eg, market share liability. can only hold each D responsible to the extent they caused the inquiry.

· some people argue for this in light of comparative responsibility, but this confuses two distinct issues: comparative responsibility doesn’t reflect the extent of causal responsibility (each is 100% causally responsible), but is rather just an apportionment (presumably based on culpability)]
Rules and Doctrines
·   A) The “Indivisible Injury” Doctrine
· when two independent tort feasors act independently to cause an indivisible harm, either can be held jointly and severally liable
· i.e., P is able to establish prima facie case for some of the injury (but-cause of some of the harm, not all of it as in multiple necessary harms case), but it is uncertain how much  of the injury D caused.
· two causal questions in a tort cases: 1) in the proximate cause section (P has burden of proof), and 2) in the damages phase.

· in accordance with the general principle that factual uncertainty in the damages phase is the D’s problem (e.g., Eggshell skull rule, lost wages), P can get full recovery from a single D.
· eg, Ravo v. Rogatnick – two doctors independently cause at least some of a single injury – retardation.  P is able to recovery joint and severally from either doctor.

· B) The Collateral Source Rule
· def: evidence of either P or D’s insurance is admissible

· some states have reformed this to not allow P to get recovery when already compensated by insurance, but this creates bad incentives:

· but having the insurer rather than the negligent actor pay, the negligence goes undeterred and premiums are driven up

· with collateral source rule, P can recover from D, and hence double recover, but insurer can get the original payment back from P

· C) The Eggshell Skull Rule – applies to negligence as well.  Tortfeasor takes his victim as he finds him.  If proximately caused some injury, responsible for all results, foreseeable or no.
· eg, Smith v. Leech Brain (1962) – D’s negligence caused metal worker to get burned on the lip by molten metal.  Victim develops cancer and dies.  D held responsible for the death.

· in such cases, P has proven a prima facie case for liability (clearly proximately causes the lip burn).  The un-foreseeability goes to not the fact of the injury, but the extent of the damages, and uncertainty in the damages phase is always the D’s problem.

· cf. crashing your car into Bill Gates.  High lost wages the D’s problem.

· D) P’s Duty to Mitigate Damages
· P requires to make reasonable efforts to mitigate.  Eg, D not responsible for aggravation that results from P not seeking medical attention.

· [Rmk: Wrongful Death Statutes
· at common law, the cause of action dies with the plaintiff ( no recovery for premature death

· to correct the unfairness and under-deterrence, states passed wrongful death statutes:

· survivorship action – estate can continue the suit if plaintiff dies

· members of family can sue for their losses – dependency, loss of consortium, etc. – though the loss of life by the descendent is uncompensated.]
Types of Damages
· monetary v. non-monetary damages
· monetary – easily monetized conceptually – lost wages, bills, property damages

· non-monetary – more difficult to monetize.  Pain and suffering, emotional harm, lost of life’s pleasures.

· pain and suffering constitute about ½ of the damages given in tort suits.  Juries given little meaningful guidelines – just told to do what is “fair”

· appellate review also fairly limited

· biases on race, class, etc. also likely influence the awards.

· tort-reformers have gotten caps on pain and suffering, but these can be unfair – eg, 20 year old quadriplegic can get only $250,000

· the problem of incommensurability – how to place a dollar value on, say, loss of life?

· solution: implicit valuation.  Economic measure using surveys and B < PL.

· eg, wish to measure cost of brain injury.  Explain that airbags prevent 1/100,000 risk of brain injury, and ask how much you’d be willing to pay for one.  If answer is $25 ( brain injury “worth” $2,500,000.

· studies have found the implicit value of death is bout $5 million.

· 1) Compensatory Damages – goal of “making the plaintiff whole” 

· a) economic losses – expenses, lost wages

· b) non-economic losses – pain and suffering, loss of life’s pleasures

· note that many of the objections to punitive damages – eg, give jury free reign to punish corporations – apply equally to pain and suffering.

· 2) Punitive Damages – “extra-compensatory.”  Premised on a “wanton and willful disregard” of the tort duty.
· Justified either by:

· a) deterrence – eg, bedbug case.  Higher award necessary to deter the negligent action due to under-enforcement, etc.

· b) retribution – punishment for highly culpable actions.
· reflects fact that monetary damages often under-compensatory

· Supreme Court has found that these must be limited by: 1) degree of reprehensibility, 2) ratio to the harm or potential harm suffered (10 times compensatory award), and 3) comparison to comparable cases.
Part III: Products Liability
Historical Development of Strict Products Liability Escola ( R2T 402A
· products liability the most important modern area of tort law – the biggest cases, the target of reformers, etc.

· under the 60s, this area of the law was not conceived separately – just handled under warranty.  Now there’s 300 pages in the R3T about it

· Recall: rationales for strict liability: 1) evidentiary, 2) reciprocity

· reciprocity is inapplicable – manufacturer imposes risks on the consumer, not vice versa ( deterrence will be the main rationale 

· Escola (Cal. 1944) – exploding Coke bottle case (classic manufacturing defect)
· Majority strains res ipsa to find Coke liable:
· recall: to show res ipsa, P must show 1) exclusive control of the instrumentality. 2) the accident was more likely than not caused by negligence.
· showing instrumentality is straightforward – Escola didn’t bang the bottle or anything before she touched it
· showing negligence is a stretch:
· it’s not at all clear that Coke was negligent – quite possible that their testing procedures were maximal – maybe extra testing would be such that B > PL.
· majority waives their hands at this, which is essentially strict liability for Coke.
· Traynor’s concurrence – recognizes this as strict liability, and justifies it on legal and policy grounds.
· 1) legal argument: two doctrinal bases for strict liability

· a) implied warranty – references “contaminated food” cases, were seller liable even if no negligence can be shown.  Citing McPherson to say that it is the nature of the risk, no the product, that matters, concludes the same logic should be applied to all products.
· b) evidentiary rationale – even if Coke was negligent, it would be very difficult for Escola to prove so – would have to go through all their testing procedures, show an alternate method, etc.  This situation makes out a classic case for strict liability on deterrence grounds.
· 2) policy arguments:

· the insurance rationale – manufacturers better suited to spread the costs of risks associated with their products.  The “enterprise liability” idea conceives of the tort system as providing social insurance
· BUT: with rise of private insurance, and the fact that the tort system is a pretty inefficient scheme, makes this rationale less persuasive
· imperfect information rationale – consumer can’t make adequately informed choice on risk of the product in complex world.
· manufacturers owe consumers heightened obligation (not persuasive as situation is more reciprocal than driver-pedestrian one), manufacturers better suited to take precautions, etc.
· prof: not persuasive. All that’s really left is the evidentiary rationale.
· Greenman (Cal. 1963) – California adopts Traynor’s concurrence as law (
· R2T 402A – articulated in 1964, spread to most states within ten years
· (1) “One who sells in a defective condition unreasonably dangerous to the user…is subject to liability for physical harm thereby caused.”
· (2) “The rule in (1) applies although: (a) the seller has exercised all possible care (b) [no privity]”

· This is quite confusing – using the language of negligence – “unreasonably dangerous” and also strict liability – liable despite exercise of “all possible care”

· eventually, 402A uses to apply to all sorts of products and all types of defects, which leads to the question “what is a defect” ( consumer expectations v. risk-utility divide.

· Cronin (Cal. 1972) – truck driver gets into crash, trays crash upon him due to allegedly faulty metal clasp.  Was this a “defect” that triggers strict liability?
· D claims the flaw must be “unreasonably dangerous” for strict liability to apply.
· distinguishes this from the Coke bottle cases – it’s clear that bottles should never explode – but clasps might break in crashes.
· court ignores the distinction between design and manufacturing defects (reasonable at the time, since the categories weren’t formulated.  Further, not necessary as this is a malfunction case)
· court ignores the “unreasonably dangerous” requirement, arguing it would impose negligence on what is an are of strict liability.
· ( the “consumer expectations” test – defect is anything outside of the contemplation of an ordinary consumer.

· R2T justification - cmt. i – “unreasonably dangerous” meant to exclude things like butter causing a heart-attack.  Such dangers are understood by the ordinary consumer.
· this formulation tied to the warranty doctrinal basis
· R3T – the “risk utility” approach.

· keeps strict liability for manufacturing defects, but imposes negligence for deign defects.  In such cases, P must show that the design was such that B < PL to recover.

· tied to the evidentiary doctrinal basis

Issues  and Examples in Design Defects

· Elements:
· 1) P injured, 
· 2) A a) sold a product, and is b) a seller of products
· 3) the product was defective
· 4) defect was actual and proximate cause of the injury 
· economic justification for the duty in contracting context: 
· an informational breakdown: consumer doesn’t know full danger

· as always, there must be some reason to impose a duty in contracting context.

· cf. role of custom

· Doctrines:

· 1) injury must be tangible damage to a person or other property, not the product itself
· 2) products liability not used to interfere with private economic choice
· a) the “economic loss” rule – can’t sue for lost profits as a result of a widget breaking
· leaves this to contracting as no safety reason to interfere

· b) can’t sue when liability limits a legitimate economic choice
· ( alternative design defect must be within the type of product
· eg, can’t claim that a Mini Cooper should be designed like a van.

· 3) “malfunction doctrine” (res ipsa for products liability) – malfunctions within ordinary use prove defects.  If type of injury is the type normally cause by defect, than inference of defect is created. 
· Eg, coffee maker explodes.  Don’t need to shoe what exactly was defective.
· 4) what is a product?

· “services” not treated under products liability

· real property, human tissues, intangibles not considered “products”

· 5) person must be a “seller”
· eg, surgeon implanting heart valve is performing a service, not a “seller” - the product cannot be “incidental to the transaction”
· Examples:
· Gower (PA. 2001) – Examples of types of defects.  Hunting rifle discharged, injuring P.  Alleges 4 defects: 2 design, 1 manufacturing, and 1 warning.
· manufacturing defect: metal ridge on his rifle
· differs from manufacturer’s intention ( no summary judgment
· design defects: a) can’t be unloaded without safety engaged, b) designed without detent system 
· formed causally unrelated, latter states a claim
· warning defect: should have had warnings
· summary judgment as no allegation of cause.
· Cepeda (N.J. 1978) – example of application of risk-utility.  Pelletizing machine had a guard, but it was removed and the P was injured.  Allegation that the machine should have been deigned with an “interlock” design that would prohibit its operation if the guard was removed.
· in risk utility jurisdictions the P must show that Bchanging design < PLproduct as is to prove that the product was defective. I.e. consider usefulness of the product, cost of alternative design, etc.
· Rmk: courts explicitly give B < PL instruction in products liability cases, as opposed to other negligence cases, where there are given only vague “reasonableness” instructions
· nonetheless, as a practical matter, Ds are precluded from arguing that the protection costs too much (would look too craven) – must instead argue that current design has usefulness, alternate design would create new risks. etc.
· contributory negligence in strict products liability – cmt. n – design must take into account the actual (foreseeable) use of the product (eg, cars can’t be designed to not take into account speeding) ( foreseeable, ordinary contributory negligence – careless or inadvertence - no defense
· point: if misuse is within the duty, it’s no defense
· “voluntary and unreasonable” choice – more like assumption of risk – may a defense.
· today, under comparative fault, juries just asked to apportion the fault
· Barker (Cal. 1978) – P, injured by high-lift loader, alleges design defects – should’ve had seat belts, “our-rigger,” etc.
· CA rule: both consumer expectations and risk utility.  P must show either:
· a) product failed ordinary (re: actual) consumer expectations
· b) current design’s risks are greater than its benefits.
· reason why risk-utility needed: consumers, due to imperfect info, may not expect enough safety.
· distinction between actual and objective consumer expectations:
· 1) actual expectations – what consumers expect in the real world.  But the tort duty is premised on the fact that consumers don’t have enough information
· in this sense, c.e. is a “floor” - a minimal std.

· 2) objective expectations – what an ideally informed consumer would expect.  An this is a reciprocal situation, the costs and benefits are both internalized to the consumer ( rational consumer would want cost-benefit care
· in this sense, c.e. is the same as risk-utility

· Barker burden shift:

· once P has shown her injury was proximately caused by the product, burden shifts to D to establish the product was not defective – i.e., that B > PL.

· this shift is consistent with evidentiary rationale.

· Soule (Cal. 1994) – Women injured in car accident, alleges design defects in front wheel. 

· replaces Barker’s “choice” with new c.e. v. r.u  hybrid: consumer expectations appropriate in cases involving products of everyday experience, but not in complicated design cases (there, r.u. appropriate)
· reflects influence of the tort reform movement, which had urged the overthrow of c.e. (which they perceive as pro-P and mushy) in favor of r.u.

· odd in that, in theory, ordinary c.e. is less protective

· The R3T Formulation
· 1) strict liability for manufacturing defects

· 2) adopts risk-utility for design defects 

· essentially negligence – the P must prove alternate design (re: untaken precaution) in which B < PL.

· 3) uses “malfunction doctrine” – res ipsa for products liability 

· mainly applies to manufacturing defects, but may be work in some design cases where defectiveness is do plain it would be unfair to require the P to prove a better alternative design.

Design Defect Summary and Classifications of Defects

· The Doctrinal Bases For Strict Liability:
· 1) warranty ( “consumer expectations”
· Traynor’s legal logic: food contamination + McPherson ( strict liability

· under this logic, strict liability is about protecting consumers for unsafe products – a fairness rationale.  ( defect defined in terms of reasonable consumer expectations

· 2) evidentiary ( “risk-utility”
· the evidentiary rationale imposes strict liability in manufacturing cases like Escola since negligence, if present, will be to hard to prove, and so the proper deterrence will not occur without strict liability
· if the goal is all about imposing due care, than we should seek only to impose cost-benefit care in design cases ( risk-utility.
· Types Of Defects (and associated doctrine):
· 1) manufacturing defects ( strict liability everywhere
·  def: product emerges differs from manufacturers’ intentions - an aberration

· eg, Escola

· almost all jurisdictions, and R3T, impose strict liability in these cases

· 2) design defects ( consumer expectations v. risk-utility
· def: P alleges that the design choice itself is defective

· eg, this car should have airbags

· “consumer expectations” - design is defective if it deviates from reasonable consumer expectations

· tries to stray true to strict liability formulation

· “risk utility” – design is defective if Balternate design < PL

· 3) failure to warn – often treated the same as design defects
· def: should have had a particular warning about a danger.

· eg, badly labeled drug.

· Prof: Consumer Expectations and Risk Utility are Two Sides of the Same Coin
· the rationale of the tort duty is the fact that consumers don’t have enough information

· therefore, to use actual consumer expectations is too little protection

· as a rational consumer would expect a cost benefit level of care, objective consumer expectations will be the same standard as risk-utility
· as the consumer incurs both the risks and the benefits, cost-benefit is appropriate

· whether consumer expectations is a “floor” or a “ceiling” depends on whether one defines c.e. in terms of safety (floor) or in terms of risk (ceiling)
· in terms of risk (the PL), it will be easy to show that the product is riskier that consumers expect ( ceiling

· in terms of safety, consumers have little information to expect less safety than they should ( floor
· a correct application of the test – considering objective consumer expectations will lead to the risk-utility std.

· Rmks:
· though the r.u. and c.e. are the same standard, r.u. as applied is bad for manufacturers since they don’t get to present evidence of the cost of the new designs

· prof: ideal would be reasonable (objective) consumer expectations, supplemented with risk-utility in complex cases where there are no expectations.

· reasonable consumer expectations would allow D to talk about the cost of the alternative design, conceived as a cost to consumers

Cmt. k and “Unavoidably Unsafe Products”

· Cmt. k to R2T §402A
· excepts “unavoidably unsafe products” from the strict products liability scheme.
· negligence, of course, can still apply
· gives the rabies vaccine as an example.  Other egs: prescription drugs, blood transfusions
· Why should we treat things like prescription drugs differently?
· for one, they have a high social value which outweighs their inherent dangerousness
· but why not cars too then?
· more fundamentally, these products are in the business of supplying safety.

· strict liability in such a context can actually undermine safety by deterred beneficial products
· eg, blood tester liable for every HIV infected blood that slips through ( goes out of business
· Freeman (2000) – Allegation that Accutane defectively designed (as well as warning defects).  
· Court decides to apply cmt. k on a case-by-case basis.  Doesn’t give blanket immunity to prescription drug manufacturers, but requires P to prove negligence
· Rule: cmt. k will exempt manufacturer if they can show that its benefits as designed outweigh its risk (negligence)
Warning Defects

1) Strict Liability v. Negligence

· Anderson (Cal. 1991) – Asbestos case.  P alleges failure to adequately warn.  D claims that there was no way he could have known the risks at the time.
· this forces a choice between negligence and strict liability.

· negligence – would require reasonable warning of all risks known or should have known.

· strict liability – no knowledge requirement, simply that there was a risk that should have been known.

· Court here essentially adopts negligence, though claims using c.e. and strict liability.  Most courts follow this and require knowledge – finding the counter-argument infra more persuasive.
· Rationale for strict liability in warning
· in cases where the information is out there, proving negligence under “should have known” is easy.

· BUT: in cases where reasonable tests would have discovered the danger, D may be negligent but it will be extremely hard to prove. 

· P will have to allege tests they should have conducted, and what they should have discovered.

· this evidentiary problem will lead to manufacturers negligently not conducting tests, and getting anyway with it.

· this argument is similar to the manufacturing defects rationale

· Counter-Argument:


· the warning situation is different from the manufacturing situation in a critical way – like design defects, the wrong applies to the entire line.  Not an aberration like an exploding coke bottle.

· even reasonable testing will not discover everything.  Imposing strict liability creates risk that manufacturer will be held accountable to a great degree for risk they really couldn’t have known.
2) Adequacy of Warning: Breach – B<PL – in Warning Cases
· unsophisticated application of B < PL
· as warnings are cheap, B is small, and so there should be warnings for even small risks.

· BUT: there are informational costs to too many warnings – people won’t read them, will miss the important warnings amid the sea

· thus a more sophisticated approach will require:

· no warnings for obvious and apparent risks (eg, cutting self on knife)

· no warnings for remote risks

· warnings for significant risks presented prominently and in a reasonably specific, understandable way.
3) Actual Causation in Warning Cases: The “Heeding Presumption”
· warning defect claims present tough issues of actual causation – how do we know the warning would have made a difference?
· [rmk: though “learned intermediary doctrine,” warning your doctor of risk suffices in the prescription drug context.]

· some courts use a “heeding presumption” – assumes that P would have followed warning, which D can then rebut
· Is there a principled reason for departing from normal tort principles here? Prof: we should distinguish between two situations:

· 1) instructions for product use – heeding presumption makes sense
· when the warning is to use the product in a particular way, whole purpose of the warning is to be read and followed by the ordinary consumer – use the product safely  

· thus, we can assume that the P would have acted like an ordinary person and followed the warning.

· 2) warning about residual risks – heeding presumption makes little sense
· the idea behind these warnings to inform of risks that an ordinary person would read and use the product anyway.

· in such cases, it should be left to the P to prove that he’s one of the exceptional types that would read the warning and decide no to use the product
· (there is evidentiary argument one can make here: it will be difficult for any particular P to show he would have heeded the risk, even though some of them would ( underprotection)
Part IV: Prof’s Theory Summary

· 1) the underlying purpose of tort law: compensation

· traditional view: neither completely compensator, nor completely deterrence

· if it was deterrence, why is injury even needed? Risky activity would be enough

· if it was compensation, why isn’t the fact of injury enough? Why must there also be negligent behavior required – why not strict liability?

· answer: negligence can induce greater care, by requiring a level of care above cost-benefit.

· 2) Security interest over the liberty interest: safety matters more than money.  Inadequacy of monetary damages ( norm of negligence.
· philosophical definition of victim/ tortfeasor: tortfeasor causes injury by exposing victim to risk via exercise of his security interest
· tort system does not compensate for indistinguishable interests: eg, no recovery for reasonable self defense.
· compensatory ideal: a well-informed ex ante agreement to compensation for risk-exposure, whereby the victim consents to exposure to risk for the WTA monetary value.
· BUT: this is not possible ( relies on injury compensation.

· Why not strict liability?

· monetary damages are not fully compensatory in cases of death and serious injury.

· to make up for this, tort law raises the standard of care above the cost-benefit level through negligence.

· 3) Explanations of Tort Doctrines
· a) limits on duty – eg, not responsible for non-foreseeable injuries, no recovery for pure economic loss, emotional harms.
· reflects valuation of the security interest by prioritizing the directly, physically harmed victim, preventing bankruptcy of the D.

· other explanations not persuasive

· excessive liability – but we already have eggshell skull

· devaluation of mental harm – but we allow pain and suffering
· b) pockets of strict liability
· evidentiary rationale – if P can’t prove claim, than negligence losses its purpose of raising standard of care.

· eg, manufacturing defects, abnormally dangerous activities.

· exception: strict liability could ultimately undermine safety as activity has social value

· eg, cmt. k.

· reciprocity rationale – if individual internalizes both the cost and benefits would choose cost-benefit level.

· eg, design defects.

· in driver-driver context cost-benefit is fine.

· but: in situations like driver-pedestrian, negligence should be the rule.

· c) defenses
· contributory negligence – as both parties are the injurer, and conceptually equivalent, no necessary analytic resolution.

· assumption of risk – already made a compensatory ideal agreement, hence outside of the system

Summary Pages
Intentional Torts


· Basic Principles:

· rationales: 1) keep the peace, 2) discourage self help

· Two Intent Prongs:
· 1) purpose (motive not relevant), 2) “substantial certainty”

· Causes of Action:

· 1) Battery – A causes “harmful and offensive” contact to B

· a) objective standard of offensive

· 2) Assault – A causes B to reasonably apprehend imminent harmful or offensive contact

· a) imminent = conditional threats not actionable

· b) reasonably = objective standard of sensitivity 

· 3) False Imprisonment – A causes B to be (or reasonably believed he was) confined

· B must be aware of confinement

· 4) Fraud (cf. Negligent Misrepresentation) – intentionally misrepresent, causing reasonable reliance and then injury

· 5) Trespass – Intentional Invasion of property

· strict liability tort - wrt mistake, and wrt mistake in consent

· 6) IIED – Through “extreme and outrageous” conduct, A intentionally or recklessly causes “severe” emotional distress to B.
· third party IIED – limited to protect directly injured

· Doctrines:

· 1) Eggshell Skull Rule

· 2) Transferred Intent

· Defenses:

· 1) Consent – a) can be expressed or implied, b) must voluntarily given and c) fully informed, d) can be void for reasons of public policy, e) objective test.  

· Children can’t consent

· Scope of implied consent often the issue  

· 2) Self Defense/ Defense of Others – must be a) reasonable belief in b) imminent harm, and c) use proportional force
· 3) Defense of Property/ Recapture of Chattels – must be a) reasonable belief in necessity, b) proportional force

· Katko – people over property.

· must be “fresh pursuit” for recapture of chattels

· 4) Necessity – if have no choice, can use property to protect people or more valuable property.

· private necessity ( “incomplete privilege” (Vincent) [must compensate ex post]

· public necessity ( “complete privilege”

· 5) Shopkeeper’s Privilege – can mistakenly detain if reasonable suspicion
Negligence
A. Strict Liability v. Negligence
· rationales: a) reciprocity, b) evidentiary

· Areas of strict liability: 1) trespass, 2) products liability, 3) “ultrahazardous activities”

· Strict Liability for Ultrahazardous Activities (eg, TNT, Rylands)

· six factors: a) high degree of risk, b) likelihood of harm, c) inability to prevent risk, d) commonness, e) inappropriate place, f) value to community.

· simplified: dangerousness, commonness, value

B. Duty - scope of duty generally defined in terms of “reasonable foreseeability”(Heaven v. Pender)
· fundamentally a limitation of liability for policy reasons: 1) undermining a type of relationship, 2) excessive liability so as to harm direct victim/ undermine safety, 3) D had no control
· Limits:

· 1) premises liability for property conditions – a) trespasser (only against reckless/ intentional), b) licensee/ social guest (only hidden dangers), c) invitee/ customer (unqualified duty)
· 2) pure economic loss – physical damage needed as predicate
· 3) pure emotional harm (NIED) – “impact rule” (need predicate physical injury) v. “zone of danger” (must be in the area)
· 4) No Affirmative Duty to Rescue and Protect – unless D a) created the risk, b) voluntarily started rescue, c) has “special relationship”
· Tarasoff duty – psychiatrists have to take care to protect 3rd party victims
· Social Host Liability – limited to protect relationship (McGuiggan)
· 5) Policy Exceptions – don’t want to ultimately undermine safety (Strauss)
C. Breach – in general, D must deviate from objectively reasonable person (Menlove)
· heightened standard for common carriers 
· exceptions of objective standard: 1) children (can’t be negligent unless engaging in “adult activities”), 2) blind  

· 1) Role of Custom – custom leaves duty to contract.  As contracts will under-protect due to imperfect information/ market forces, custom is not relevant except in the malpractice context.

· Informed consent – “reasonable physician” (custom) v. “reasonable patient”

· should be latter – K/ custom won’t overprotect

· 2) Hand Formula – B < PL
· 3) Negligence Per Se – law as evidence of community std. of reasonableness

· rule: statute must a) protect a class to which P belongs, and interest of P which was invaded, [duty] b) protect against the kind of harm [breach], c) protect the interest against the hazard from which the harm resulted [cause]

· statute must have a safety purpose – sets a particular B < PL

· 4) Res Ipsa Loquitur – inference of negligence when a) injury of the type that more than likely the result of carelessness, 2) instrumentality causing the injury with D’s “exclusive control”
D. Actual Cause -  the “but for” test (counterfactual inquiry), shown more-likely-than-not
· Multiple Sufficient Causes – uses “substantial factor” to get around problem in “but for” formulation

· in MNC, can get joint and several liability
· Exceptions:

· 1) Loss of Chance – D can recover even when precaution would only have made difference less than 50% of the time.  Limited to malpractice cases, and recovery capped at the loss of chance.
· 2) Alternative Liability (Summers v. Tice) – allows recovery when P can join all tortfeasors, know it’s 100% one of them, but can’t show more-likely-than-not for any of them in particular
· 3) Market share Liability (DES cases) – Ds must represent 50-100% of the market, recovery capped at market percentage.
E. Proximate Cause – in general, inquiry is i) reasonable foreseeability (Wagon Mound) [or Polemis directness]  supplemented by ii) “within the risk”
· 1) “within the risk” – harm caused must be of the type that D should’ve considered – i.e., the risks the tort duty was designed to protect against

· eg, if child drops gun on playmate’s foot.  not within-the-risk

· 2) Superceding Cause – only exculpates if was not foreseeable.  

· 3) Palsgraf – not foreseeable ( no liability

F. Defenses
· 1) Contributory Negligence ( Comparative Responsibility
· places still with contributory negligence bar often limit it with “last clear chance”
· pure v. impure – impure still sets 50% contributory negligence as a bar

· 2) Assumption of Risk
· a) Express – to be effective, should have full information, equal bargaining power.  Factors embody this idea.
· R2T: consider 1) existence of public duty, 2) nature of service, 3) contract fairly entered into, 4) unambiguous language
· often, courts won’t enforce for “agreements affecting the public interest” (Tunkl). factors: 1) of great importance, 2) matter of necessity, 3) unequal bargaining, 4) suitable for regulation 
· b) Implied – estoppel analysis.  Part that’s like contributory negligence is gone, but part like express assumption remains. 
· 3) Immunities – a) intra-family (gone), b) charitable (should be limited to acts benefiting the P), c) sovereign (gone, except for “discretionary function”/ policy-making)
G. Vicarious Liability – general rule: respondeat superior – employer responsible if it was “within the scope of employment”
· “in furtherance of employer’s interest” v. all “characteristic activities” of employment (Bushy)

· rationale – employer better bears the risk
H. Damages
· 1) joint and several liability – general rule when multiple tortfeasors act “concurrently or in concert”

· not available if they act “independent and successively” unless “indivisible injury”
· 2) Doctrines: a) Eggshell, b) Collateral Source Rule, c) P’s Duty to Reasonably Mitigate 
· 3) Types: 
· a) Compensatory (economic + pain and suffering) – “make whole”
· b) Punitive – available if “wanton and willful” disregard of duty

Strict Products Liability
· Cause of Action: P proximately injured by product of D, product defective
· Doctrinal Bases for Strict Liability (Escola):

· 1) implied warranty ( consumer expectations

· 2) evidentiary rationale ( risk-utility
· Types of Defect and Rules

· 1) Manufacturing ( strict liability

· 2) Design ( 

· a) consumer expectations – defective if deviates from reasonable consumer expectations

· b) risk utility – must show B < PL for alternative design (eg, R3T)
· same if a is objective
· CA: uses c.e. for everyday products, r.u. in complicated design cases (Soule)

· 3) Warning Defects ( often the same as design
· a) knowledge requirement – negligence v. strict liability

· b) B < PL – should warn understandably for obvious and apparent risks, take into account informational costs of too many warnings
· c) heeding presumption – makes sense for use warnings, less so for residual risks

· Doctrines:

· 1) Cmt. k and “unavoidably unsafe” products (eg, blood transfusions, vaccines) – exception to strict manufacturing defect liability as don’t want to undermine safety.
· negligence still applies

· 2) “economic loss” rule – can’t sue for lost profits, left to contract

· 3) limiting legitimate economic choice – eg, can’t allege a mini-Cooper should be designed like a minivan.
· 4) “malfunction doctrine” – defect assumed if product malfunctions.  Mainly limited to manufacturing defects, but could be used in egregious design cases.
· 5) product v. service – latter excepted from strict liability

· 6) D must be a “seller” – product can’t be “incidental” to what is mainly a service

· 7) contributory negligence – foreseeable misuse of the product not a defense (eg, cars’ design must take speeding into account), but leads to apportioning of fault under comparative responsibility
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